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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 
Office  of  the  Secretary 
[45CFRPart81] 

CONSOLIDATED  PROCEDURAL  RULES 
FOR  ADMINISTRATION  AND  ENFORCE¬ 
MENT  OF  CERTAIN  CIVIL  RIGHTS  LAWS 
AND  AUTHORITIES 

Notice  of  Proposed  Rulemaking 

Purpose  of  Part  81.  The  Office  for  Civil 
Rights  of  the  Department  of  Health,  Ed¬ 
ucation,  and  Welfare  proposes  to  issue 
a  new  Part  81  to  the  Departmental  Regu¬ 
lation  to  establish  a  uniform  procedure 
for  enforcement  of  the  various  nondis¬ 
crimination  requirements  which  are  ap¬ 
plicable  to  programs  administered  by  the 
Department  and  for  which  responsibility 
has  been  delegated  to  the  Director  of  that 
Office.  These  enforcement  procedures  will 
apply  to  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d)  as  implemented 
by  45  CPR  Part  80;  title  EX  of  the  Educa¬ 
tion  Amendments  of  1972  (20  U.S.C.  1681, 
et  seq.)  as  implemented  by  45  CFR  Part 
86;  sections  799A  and  845  of  the  Public 
Health  Service  Act  (42  U.S.C.  295h-9  and 
298b-2) ;  section  504  of  the  Rehabilita¬ 
tion  Act  of  1972  (29  U.S.C.  794) ;  section 
407  of  the  Alcohol  and  Drug  Abuse  and 
Treatment  Act  of  1972  (42  U.S.C.  1173) ; 
and  section  321  of  the  Comprehensive 
Alcohol  Abuse  and  Alcoholism  Preven¬ 
tion,  Treatment  and  Rehabilitation  Act 
of  1970  (42  U5.C.  4587) . 

The  current  Part  81  (45  CFR  Part  81) 
was  issued  in  November  1967,  under  5 
U.S.C.  301  and  45  CPR  80.9(d),  the  latter 
being  a  provision  of  the  Department’s 
regulation  implementing  title  VI  of  the 
Civil  Rights  Act  of  1964.  At  that  time, 
title  VI  was  the  only  major  civil  rights 
enforcement  program  being  administered 
by  the  Department,  and  the  regulation 
was  expressly  tailored  to  meet  the  De¬ 
partment’s  needs  in  a  busy  but  relatively 
limited  area.  Since  that  time,  numerous 
authorities  have  been  enacted  by  Con¬ 
gress  in  the  civil  rights  area  and  the  De¬ 
partment’s  responsibilities  with  regard  to 
enforcement  of  these  statutes  as  well  as 
its  duties  imder  Executive  Order  11246 
have  likewise  increased  greatly. 

At  the  present  time  most  of  the 
grantees  and  contractors  subject  to  HEW 
jurisdiction  are  subject  to  the  reach  of 
three  or  more  statutory  civil  rights  pro¬ 
visions  (e.g.  education  institutions  sub¬ 
ject  to  title  VI  and  title  IX  and  section 
504),  or  to  two  or  more  statutory  civil 
rights  provisions  as  well  as  the  nondis¬ 
crimination  and  affirmative  action  pro¬ 
visions  of  the  Executive  Order  (e.g.  State 
health  agencies  subject  to  title  VI,  sec¬ 
tion  504  and  Executive  Order  11246) .  This 
increfise  in  the  number  of  civil  rights 
provisions  governing  the  conduct  of  a 
single  grantee  or  contractor  is  further 
complicated  by  the  fact  that  the  type 
of  discrimination  in  employment  pro¬ 
hibited  by  title  IX  is  Identical  to  one  of 
the  types  of  discrimination  prohibited  by 
E.O.  11246,  and  thus,  a  single  institution 
may  be  simultaneously  responsible  for 
compliance  with  both  authorities.  To 


minimize  conflicts  caused  by  these  over¬ 
laps  the  Department  is  developing  a  co¬ 
ordinated  enforcement  approach  toward 
reviewing  the  compliance  of  a  given  re¬ 
cipient  with  all  applicable  HEW-enforced 
civil  rights  provisions.  Accordingly,  the 
Secretary  believes  that  it  has  now  become 
essential  to  issue  a  uniform  procedural 
regulation  for  such  enforcement. 

The  proposed  procedures,  it  should  be 
noted,  will  not  apply  to  Executive  Order 
11246  since  this  Department  is  not  the 
primary  enforcement  agency  under  the 
Order.  The  Department  of  Labor  is  re¬ 
sponsible  for  development  of  regulations 
implementing  the  Order.  It  shoxUd  be 
noted  that  almost  all  contractors  subject 
to  HEW  jurisdiction  under  E.O.  11246  are 
also  grantees  subject  to  these  procediu^s, 
but  many  grantees  subject  to  these  pro¬ 
cedures  are  not  contractors  subject  to 
HEW  jurisdiction  under  the  Executive 
Order. 

In  addition  to  serving  the  needs  of  the 
Department  for  promoting  efficiency  and 
effective  enforcement,  these  proposed 
procedures  will,  it  is  hoped,  be  helpful 
to  the  many  grantees  of  F^eral  financial 
assistance  administered  by  the  Depart¬ 
ment  in  eliminating  confusion,  overlap 
and  inconsistencies  which  would  as¬ 
suredly  result  from  adoption  of  different 
procedures  for  effectuating  the  civil 
rights  requirements  of  each  Federal  pro¬ 
gram  in  question.  A  review  of  the  various 
statutes  referred  to  above  provides  no 
substantial  reason  for  differing  enforce¬ 
ment  procedures  and,  to  the  extent  that 
individual  progp'ammatic  aspects  of  par¬ 
ticular  statutes  require  particularized 
treatment,  special  provisions  can  be  de¬ 
veloped  within  the  context  of  a  consol¬ 
idated  procedxiral  regulation. 

The  proposed  procedures  are  similar 
in  many  respects  to  the  general  proce¬ 
dural  provisions  of  45  CFR  Part  80,  the 
Department’s  substantive  regulation  im¬ 
plementing  title  VI,  as  well  as  the  current 
Part  81.  There  are  a  number  of  changes 
which  have  been  effected  to  shorten  and 
simplify  the  presentation.  One  revision, 
however,  should  be  noted  since  it  repre¬ 
sents  an  attempt  to  bring  the  procedural 
regulation  into  line  with  existing  prac¬ 
tice  and  to  ensure  that  the  significant 
increase  in  the  Department’s  civil  rights 
enforcement  responsibilities  does  not  re¬ 
sult  in  either  a  one-sided  or  a  highly  in¬ 
efficient  administrative  effort,  but  rather, 
in  a  balanced  and  organized  approach  by 
which  the  Department  will  proceed  to 
set  its  enforcement  priorities  and  vmder 
which  it  will  be  free  to  adjust  these  prior¬ 
ities  to  meet  shifting  needs. 

The  essence  of  the  proposal  is  to  artic¬ 
ulate  the  Department’s  role  in  civil  rights 
enforcement  In  terms  of  a  methodical 
approach  geared  toward  identifying  and 
eliminating  systemic  discrimination 
rather  than  in  terms  of  a  reactive  or 
complaint-oriented  approach  geared  to¬ 
ward  securing  individual  relief  for  per¬ 
sons  claiming  discrimination.  While  in¬ 
dividual  complaints  will  continue  to  be 
an  important  factor  in  scheduling  and 
conducting  compliance  reviews,  the  re¬ 
vised  procedures  are  intended  as  a  means 
of  establishing  a  manageable  way  for  the 


Office  for  Civil  Rights  to  handle  its  over¬ 
all  resftonsibilities  in  a  manner  respon¬ 
sive  to  the  directives  of  Congress  and  the 
President,  regardless  of  what  individual 
complaints  may  come  to  the  Depart¬ 
ment’s  attention. 

In  this  connection,  it  should  be  noted 
that  complaints  received  by  the  Depart¬ 
ment  over  the  last  few  years  have  not 
been  broadly  representative  of  the  spec¬ 
trum  of  the  E)epartment’s  civil  rights 
enforcement  program,  since  generally,  in 
any  given  time  period,  more  complaints 
involving  sex  discrimination  in  higher 
education  academic  employment  have 
been  received  than  on  any  other  subject. 
Departmental  enforcement  ix)licy  must 
attempt  to  take  into  account  this  skew 
in  complaints  received  and  the  factors 
which  contribute  to  it  so  as  to  ensure 
that  whole  areas  of  non-compliance  are 
not  ignored  merely  because  few,  if  any, 
complaints  have  been  received.  This 
problem  is,  perhaps,  particularly  acute 
in  the  area  of  national  origin  discrim¬ 
ination  where  potential  complainants 
speak  and  write  English  with  difficulty. 

The  need  for  clarification  of  depart¬ 
mental  roles  is  derived  from  several 
sources:  First,  as  mentioned  already,  the 
workload  of  the  Office  for  Civil  Rights 
has  increased  appreciably  over  the  years 
since  publication  of  the  current  Part  81. 
In  addition  to  the  increase  in  statutory 
responsibilities,  the  high  visibility  of  the 
Office  for  Civil  Rights  in  such  areas  as 
school  desegregation  and  employment 
discrimination  has  resulted  in  increased 
public  interest  and  in  a  concomitant 
rise  in  individual  complaints  of  discrim¬ 
ination.  Until  recently,  the  Department, 
operating  under  its  substantive  regula¬ 
tions  implementing  title  VI  and  the 
Executive  Order,  has  attempted,  wher¬ 
ever  possible  and  as  quickly  as  its  re¬ 
sources  have  allowed,  to  resolve  these 
individual  complaints.  As  statutory  re¬ 
sponsibilities  have  increased,  however, 
and  as  the  Office  attempted  to  maintain 
a  rational  system  of  monitoring  and  of 
correcting  systemic  discrimination,  it  be¬ 
came  increasingly  difficult  to  adhere  to 
the  assurance  in  the  substantive  regula¬ 
tions  of  prompt  investigation  of  each 
complaint  or  otoer  information  concern¬ 
ing  possible  noncompliance. 

This  difficulty  may  be  illustrated  by 
some  figures: 

Title  VI  of  the  Civil  Rights  Act  of  1964 
prohibits  discrimination  in  any  federally 
assisted  program  or  activity  on  the 
groimd  of  race,  color,  or  national  origin. 
The  bulk  of  Its  coverage  Includes  ap¬ 
proximately  16,000  public  school  districts, 
2,874  institutions  of  higher  education,  and 
some  30,000  institutions  and  agencies  in¬ 
volved  in  health  and  social  services 
programs. 

Title  IX  of  the  Education  Amendments 
of  1972  generally  prohibits  discrimina¬ 
tion  on  the  basis  of  sex  in  federally  as¬ 
sisted  education  programs  and  activities. 
It  contains  several  exemptions  concern¬ 
ing  religiously  controlled  educational  in¬ 
stitutions,  military  schools  and  otiiers. 
Its  coverage  extends  primarily  to  educa¬ 
tional  institutions  but  also  to  organiza¬ 
tions  and  persons  which  receive  federal 
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assistance  in  connection  with  educational 
programs  and  activities.  Its  coverage, 
therefore,  includes  approximately  16,000 
public  school  districts,  and  2,697  insti¬ 
tutions  of  higher  education. 

Section  79 9A  of  the  Public  Health 
Service  Act  prohibits  the  Secretary  from 
awarding  Federal  grants,  contracts  or 
other  forms  of  assistance  under  title  vn 
of  PHSA  to  schools  of  medicine,  osteop¬ 
athy,  dentistry,  veterinary  medicine, 
optometry,  podiatry  and  pharmacy,  as 
well  as  to  training  centers  for  allied 
health  personnel  unless  the  Secretary 
has  received  a  satisfactory  assurance 
that  the  applicant  is  not  discriminating 
in  admissions  to  its  health-related  train¬ 
ing  programs  on  the  basis  of  sex.  Section 
845  of  the  Act  contains  similar  require¬ 
ments  with  rpspect  to  schools  of  nursing. 
These  provisions  reach  approximately 
1,500  Institutions. 

Section  504  of  the  Rehabilitation  Act 
of  1973  prohibits  discrimination  on  the 
basis  of  handicap  in  any  federally  as¬ 
sisted  program  or  activity.  Like  title  VI, 
it  reaches  all  federally  assisted  programs 
and  activities  and  its  universe  will  be 
Identical. 

Finally,  Executive  Order  11246  pro¬ 
hibits  discrimination  on  the  basis  of  race, 
color,  or  national  origin,  religion  or  sex 
by  government  contractors  or  by  con¬ 
tractors  performing  under  federally  as¬ 
sisted  construction  contracts.  It  is  gener¬ 
ally  administered  by  the  Department  of 
Labor’s  Office  of  Federal  Contract  Com¬ 
pliance,  but  compliance  responsibilities 
with  respect  to  educational  institutions, 
medical  and  health-related  institutions, 
social  service  facilities,  certain  non¬ 
profit  organizations,  and  state  and  local 
public  agencies  holding  Federal  govern¬ 
ment  contracts  and  subcontracts  have 
been  delegated  to  HEW.  It  applies  di¬ 
rectly  to  approximately  863  higher  edu¬ 
cation  campuses' as  well  as  to  some  3,500 
construction  contractors  and  noncon¬ 
struction  contractors  outside  the  field  of 
higher  education,  but  within  HEW’s 
jurisdiction. 

The  so-called  “universe”  figures  given 
here  represent  the  outer  parameters  of 
the  civil  rights  enforcement  responsibili¬ 
ties  of  the  Department  and  of  the  Office 
for  Civil  Rights.  Any  attempt  to  monitor 
compliance  as  a  matter  of  routine  would 
need  to  be  responsive  on  this  scale.  It 
shoiUd,  of  course,  be  remembered  that  in 
1964  when  the  original  title  VI  regula¬ 
tion  was  issued,  and  in  1967  when  cur¬ 
rent  Part  81  became  effective,  title  VI 
and  the  Executive  Order  were  the  only 
major  civil  rights  authorities  being  ad¬ 
ministered  by  the  Department.  The  mag¬ 
nitude  of  the  increase  in  the  Depart¬ 
ment’s  responsibilities,  therefore,  may 
easily  be  seen. 

In  addition  to  the  general  increase 
represented  by  the  “universe”  figures,  as 
mentioned  earlier,  the  volume  of  indi¬ 
vidual  complaints  (l.e.  those  submitted 
by  or  on  behalf  of  individuals)  also  rose. 
Thus,  in  1969,  for  example,  in  higher 
education,  five  Executive  Order  and  nine 
title  VI  complaints  were  received  and  re¬ 


solved,  and  these  two  legal  authorities 
were  the  only  two  civil  rights  authorities 
for  which  the  Department  was  respon- 


At  the  same  time,  however,  the  Office  for 
Civil  Rights  conducted  several  himdred 
compliance  reviews,  many  of  which  in¬ 
volved  institutions  or  agencies  about 
which  individual  complaints  had  been 
received,  and  had  undertaken  a  massive 
compliance  effort  in  response  to  the 
original  District  Court  order  in  Adams  v. 
Weinberger,  351  F.  Supp.  636  (D.D.C. 
1972) ,  356  F.  Supp.  92  (D.D.C.  1973),  af¬ 
firmed  with  modification,  480  F.2d  1159 
(D.C.  Cir.  1973) ,  with  respect  to  over  200 
school  districts  and  10  state  systems  of 
higher  education. 

In  addition  to  the  civil  rights  com¬ 
pliance  programs  discussed  above,  the 
workload  of  the  Department  and  of  the 
Office  for  Civil  Rights  Includes  an  in¬ 
creasing  role  in  the  annual  approval  of 
funds  iuider  the  Emergency  School  As¬ 
sistance  Act  and  an  extensive  on-going 
monitoring  effort  to  ensure  compliance 
both  with  the  ESAA  requirements  and 
title  VI.  The  size  of  this  task  for  the 
present  fiscal  year  is  estimated  at  ap¬ 
proximately  1800  desk  audits  to  be  per¬ 
formed  as  pre-grant  clearance  checks 
and  over  150  on-site  compliance  reviews 
to  be  conducted  through  the  year.  While 
some  of  the  latter  reviews  might  be 
broadened  to  allow  review  of  school  dis¬ 
tricts’  operations  as  they  are  covered  by 
titles  VI  and  IX.  the  ESAA  obligation 
itself  must  be  fulfilled  by  the  end  of  each 
fiscal  year  (e.g.,  June  30, 1975)  and  must 
be  allocated  the  needed  staff  and  re¬ 
sources. 

The  second  sovuce  from  which  the 
need  for  a  consolidated  and  revised 
procedure  is  derived  is  the  recently  en¬ 
tered  Supplemental  Order  In  Adams  v. 
Weinberger,  supra.  Subpart  F  of  that 
Order  states ; 

This  Court  has  ruled  in  this  case  that  HEW 
has  a  duty  to  commence  prompt  enforce¬ 
ment  activity  upon  all  complaints  or  other 
information  of  racial  discrimination  in  viola¬ 
tion  of  Title  VI,  and  that  where  it  appears 
that  a  school  district  is  in  violation  or  pre¬ 
sumptive  violation  of  Title  VI  the  agency  has 
a  duty  under  Title  VI  to  commence  en¬ 
forcement  proceedings  by  administrative  no¬ 
tice  of  hearing  or  any  other  means  au¬ 
thorized  by  law  where  efforts  to  obtain  vol¬ 
untary  compliance  do  not  succeed  within  a 
reasonable  period. 

The  court  then  establishes  a  schedule  by 
which  HEW  Is  required  to  act  in  resolv¬ 
ing  complaints  or  taking  appropriate  en¬ 
forcement  action.  In  effect,  this  court 
order  requires  the  Department  to  be¬ 
come  almost  totally  complaint-oriented 
with  regard  to  its  enforcement  activities 
under  title  VI  at  least  in  the  southern 
and  border  states,  since  the  number  of 
complaints  subject  to  the  Order  now  on 
hand  for  1975  Is  sufficient  to  occupy 


Bible.  In  1974,  however,  with  foiu:  major 
legal  authorities,  the  figures  for  higher 
education  show  the  following: 


existing  staff  resources  responsible  for 
those  states  full-time  In  order  to  ensure 
compliance  with  the  court’s  schedule  of 
resolution. 

During  the  45-day  public  comment  pe¬ 
riod  following  publication  of  this  pro¬ 
posed  procedural  regiilatlon  In  the  Fed¬ 
eral  Register,  the  Department  Intends 
to  seek  a  modification  or  a  lifting  of  the 
restrictions  of  this  portion  of  the  Adams 
order  either  in  the  District  Coiut  or  in 
the  Court  of  Appeals.  If  this  effort  does 
not  result  in  a  change  In  the  order,  that 
order  will  have  a  Significant  Impact  on 
all  other  civil  rights  activities  of  the 
Office  for  Civil  Rights,  since  it  will  divert 
available  resources  from  other  com¬ 
pliance  activities. 

Under  the  Supplemental  decree  In 
Adams,  and  whether  or  not  any  other 
court  issues  similar  orders,  the  Depart¬ 
ment  would  be  left  unable  to  fulfill  Its 
Congressional  mandate  which  extends 
beyond  the  limited  scope  of  the  Ajdams 
order.  Investigation,  negotiation,  and 
enforcement  action  concerning  isolated 
incidents  of  discrimination  by  a  grantee 
Institution  or  agency  can  consume  as 
much  staff  time  as  monitoring  the  oper¬ 
ations  of,  for  example,  some  entire 
school  systems.  Yet,  the  result  in  real 
compliance  obtained  as  a  result  of  a 
complaint  Investigation  may  be  drasti¬ 
cally  disproportionate  to  the  expenditure 
of  enforcement  resources  required.  Ac¬ 
cordingly,  the  Secretary  believes  that,  in 
exercise  of  proper  administrative  discre¬ 
tion,  the  re-casting  of  the  Department’s 
role  is  both  justified  and  advisable. 

A  final  note  should  be  added  concern¬ 
ing  the  nature  of  these  proposed  proce¬ 
dures.  ’The  Secretary  is  aware  that  by 
describing  its  civdl  rights  enforcement 
role  in  this  manner,  the  Department  will 
be  rearticulating  its  approach.  Ihe  Sec¬ 
retary  believes,  however,  that  a  more  as¬ 
sertive  role  in  planning  and  effectuating 
overall  civil  rights  objectives  is  necessary 
to  carry  out  fully  the  various  broadly 
stated  Congressional  mandates  for 
which  the  Department  is  responsible.  As 
demands  on  the  Office  for  Civil  Rights 
have  increased,  several  ways  of  adjust¬ 
ing  to  the  pressures  were  tried.  ’The 
budget  and  staff  of  the  Office  for  Civil 
Rights  have  been  substantially  in¬ 
creased.  Since  fiscal  1968,  the  staff  has 
grown  from  approximately  330,  to  ap¬ 
proximately  850,  in  fiscal  1975.  Attempts 
were  made,  within  the  context  of  cur¬ 
rent  regulations  to  set  priorities  between 
the  complaints  received  and  routine 
compliance  reviews  made.  Further,  the 
Department  of  Labor  entered  Into  an 
agreement  with  the  Equal  Employment 
Opportunity  Commission  (EEOC)  under 


Executive  order 

Title  IX 

Title  VI 
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Complaints  received. 
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Complaints  resolved. 

.....  33 
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which  individual  complaints  of  emidoy- 
ment  discrimination  imder  the  Execu¬ 
tive  Order  would  be  referred  by  this  De¬ 
partment  to  the  EEOC  for  Judicial  ac¬ 
tion.  In  accordance  with  this  agreement, 
most  complaints  of  this  type  have  been 
so  referred  since  March  1972.  In  addi¬ 
tion,  since  enactment  of  title  IX,  when 
individual  complaints  of  employment 
discrimination  have  been  received  which 
were  not  clearly  brought  under  title  IX 
or  under  the  Executive  Order,  the  De¬ 
partment,  in  an  effort  to  expedite  at¬ 
tempts  to  secure  their  resolution,  has 
treated  those  complaints  as  having 
arisen  under  the  Executive  Order  and 
has  referred  them  to  EEOC.  Preliminary 
discussions  have  been  held  between  the 
Department  and  EEOC  to  develop  an 
agreement  under  which  employment 
complaints  arising  solely  under  title  IX 
could  also  be  referred  to  EEOC.  Hie  re¬ 
ferral  practice,  therefore,  could  be  con¬ 
tinued  In  the  context  of  these  proposed 
procedures. 

The  Secretary  recognizes,  however, 
that  the  EEOC  backlog  of  cases  is  sub¬ 
stantial.  Although  aware  of  this  prob¬ 
lem,  the  Secretary  feels  compelled  to  pro¬ 
pose  these  new  procedures  to  enhance 
and  maintain  the  effectiveness  of  the  De¬ 
partment’s  general  civil  rights  efforts. 
While  all  these  efforts  have  been  made  to 
improve  the  effectiveness  and  impact  of 
the  Department’s  civil  rights  enforce¬ 
ment  program,  and  while  the  Depart¬ 
ment  will  continue  these  efforts,  none  of 
them  singly  or  in  combination  promises 
to  overc(Hne  the  defects  inherent  In  a 
complaint-dominated  regulatory  scheme. 

Summary  or  Proposed  Provisions 

Subpart  A,  entitled  General,  states  the 
purpose  and  application  of  the  proposed 
procedures.  As  may  be  seen,  the  proce¬ 
dures  will  be  applicable  both  to  activities 
where  the  Department  already  has  pub¬ 
lished  substantive  regulations  and  to  ac¬ 
tivities  where  such  regulations  will  be 
published  in  the  near  future.  Subpart  A 
also  includes  definitions  of  terms  used 
throughout  the  proposed  procedures. 

Subpart  B,  entitled  Compliance  Inquir¬ 
ies,  contains  provisions  which  will  govern 
in  the  administration  of  the  various  stat¬ 
utes  to  which  the  proposed  procedures 
apply  up  to  the  p>oint  where  enforcement 
action  must  be  taken  to  obtain  compli¬ 
ance  with  particular  nondiscrimination 
requirements.  Section  81.4(a)  requires 
development  and  maintenance  of  data 
and  InJformation  by  recipients,  and  §  81.4 

(b)  requires  preservation  of  such  data 
and  information  for  a  period  of  three 
years.  The  three-year  period  would  run 
from  the  date  of  collection  of  the  data  or 
information,  except  where  it  relates  to 
grievances  and  the  recipient’s  treatment 
of  same.  In  those  circumstances,  the 
three-year  period  would  not  begin  to 
run  until  the  particular  grievance  has 
been  resolved  or  the  matter  closed.  Such 
a  three  year  period  is  currently  in  use  by 
the  Department  of  Labor’s  Office  of  Fed¬ 
eral  Contract  Compliance.  Section  81.4 

(c)  requires  that  the  recipient  submit  to 
the  Director  such  data  and  information 
as  the  Director  may  request  in  connec¬ 


tion  with  the  performance  of  his  or  her 
civil  rights  enforcement  duties.  Such  a 
request  need  not  be  limited  to  data  and 
Information  which,  under  $  81.4(a),  the 
recipient  is  required  to  develop  and  main¬ 
tain,  but  reasonable  notice  of  other  mat¬ 
ters  requested  will  be  given  to  the  recip¬ 
ient  who  will  be  permitted  reasonable 
time  to  respond.  Section  81.4(d)  requires 
recipients  to  permit  access  by  the  Direc¬ 
tor  to  sources  of  information  and  to  facil¬ 
ities  and  provides  that  confidentiality  of 
information  will  be  maintained  by  the 
Department  except  where  such  informa¬ 
tion  is  necessary  In  formal  enforcement 
proceedings  or  where  otherwise  required, 
by  law. 

Section  81.5  provides  that  any  person 
or  organization  may  submit  information 
to  the  Director  in  writing  concerning  pos¬ 
sible  noncompliance  with  the  statutes  to 
which  this  part  applies  or  their  imple¬ 
menting  regulations. 

Section  81.6  prescribes  the  treatment 
to  be  accorded  compliance  Information 
received  or  obtained  by  the  Director.  It 
requires  acknowledgement  of  submis¬ 
sions  of  information  from  persons  or 
organizations  and  an  Indication  as  to 
whether  the  Department  expects  to  con- 
ducli,  within  the  next  12  months,  a  com¬ 
pliance  review  which  will  encompass  any 
or  all  of  the  matters  concerned  in  the 
submission.  It  also  provides  that  the 
Director  will  notify  such  persons  or  orga¬ 
nizations  of  government  agencies  at  the 
Federal,  state,  and  local  levels  with  cur¬ 
rent  legal  authority  to  investigate  an-1 
act  on  any  or  all  of  the  matters  raised  by 
the  information  submitted  to  the  Depart¬ 
ment.  The  Director  will  also  Inform  such 
persons  or  organizations  of  available 
grievance  procedures  required  of  recipi¬ 
ents  pursuant  to  some  of  the  statutes  to 
which  these  prop>osed  procedures  apply. 
Finally,  the  section  provides  that  the 
Director  will  inform  the  recipient  and 
appropriate  State  agency,  if  any,  of  the 
general  nature  of  information  which  has 
been  submitted  concerning  possible  non- 
compliance  of  the  recipient. 

Section  81.7  provides  for  compliance 
reviews  to  be  conducted  by  the  Director 
of  the  Oflace  for  Civil  Rights  and  for 
written  notification  of  recipients  of  the 
results  of  such  reviews. 

Section  81.8  requires  that  the  Director 
promptly  notify  a  recipient  in  writing  if, 
after  a  compliance  review  has  been  con¬ 
ducted,  there  is  a  determination  that  the 
recipient  is  in  compliance  with  the 
statutes  to  which  this  part  applies.* 

Section  81.9  provides  for  a  preliminary 
finding  of  noncompliance  which  will  be 
made  known  in  writing  to  the  recipient 
together  with  a  description  of  the  pos¬ 
sible  noncompliance.  Ihe  recipient  may 
respond  within  30  days  of  its  receipt  of 
such  a  preliminary  finding  and  may 
offer  an  explanation  or  provide  further 
Information  concerning  the  matters  in 
the  finding.  If  the  Director  determines 
that  the  explanation  or  further  informa¬ 
tion  offered  by  the  recipient  is  inade¬ 
quate  or  if  no  such  explanation  or  in¬ 
formation  is  received,  the  Director  will 
then  make  a  formal  determination  of 


noncompliance  as  soon  as  is  possible 
under  the  specific  circumstances. 

Secticm  81.10  provides  for  a  formal  de¬ 
termination  of  noncompliance  by  the  Di¬ 
rector  which  will  be  sent  in  writing  to 
the  recipient  together  with  a  descrip¬ 
tion  of  the  reasons  therefor. 

Section  81.11  provides  the  mechanism 
by  which  the  Director  will  seek  to  obtain 
voluntary  cwnpliance  after  making  for¬ 
mal  determination  of  noncompliance  by 
a  recipient.  Generally  within  90  days,  a 
recipient  must  either  comply  fully  or  sub¬ 
mit  a  plan  satisfactory  to  the  Director  by 
which  it  will  comply  fully  within  a  spec¬ 
ified  time.  ’Ihig  section  also  provides 
that  under  unusual  circumstances  the 
Director  may  approve  a  two  step  pro¬ 
cedure  consisting  of  a  commitment  sub¬ 
mitted  by  the  recipient  within  90  days 
to  develop  a  plan  under  which  it  will 
comply  fully  within  a  specified  time.  The 
unusual  circumstances  contemplated  by 
the  Secretary  in  this  section  may  result 
from  combinations  of  factors  such  as 
size,  complexities  of  violations  and  of 
relief,  and  number  of  recipient  agencies 
involved. 

Subpart  C,  entitled  Enforcement  Ac¬ 
tions,  includes  the  provisions  governing 
the  conduct  of  administrative  hearings 
and  the  Initiation  of  other  proceedings 
authorized  by  law. 

Section  81.12  sets  forth  the  procedure 
for  effecting  compliance,  including  hear¬ 
ings  directed  to  the  suspension,  termi¬ 
nation  of,  or  refusal  to  award  or  con¬ 
tinue  Federal  financial  assistance,  re¬ 
ferrals  of  matters  to  the  Department  of 
Justice  for  appropriate  court  action,  and 
actions  involving  any  applicable  pro¬ 
ceeding  imder  State  or  local  law.  Such 
procedures  may  be  commenced  for  viola¬ 
tions  of  the  nondiscrimination  require¬ 
ments  of  the  statutes  to  which  this  Part 
applies  or  of  their  implementing  regula¬ 
tions  or  for  failure  to  furnish  assurances 
of  compliance  required  under  applicable 
Departmental  regulations. 

Section  81.13  provides  for  termination 
of  or  refusal  to  award  or  continue  Fed¬ 
eral  financial  assistance.  It  sets  forth 
limitations  on  the  effective  date  of  ter¬ 
mination  orders  and  provides  that  the 
scope  of  any  such  order  will  be  limited 
in  its  effect  to  the  particular  program  or 
activity  or  part  thereof  in  which  non- 
compliance  has  been  found.  Specifically, 
the  section  states  that  Federal  financial 
assistance  will  be  subject  to  a  termina¬ 
tion  order  at  the  close  of  the  appropriate 
administrative  proceeding  if  it  is  admin¬ 
istered  in  a  discriminatory  manner,  or  if 
it  is  so  affected  by  discrimination  occur¬ 
ring  elsewhere  in  the  recipient’s  pro¬ 
gram  that  the  assistance  itself  may  be 
considered  discriminatory. 

Section  81.14  sets  forth  the  procedures 
for  conducting  administrative  hearings. 
These  procedures  are  commenced  by 
sending  a  notice  of  an  opportunity  for 
hearing  which  will  advise  the  applicant 
for  or  recipient  of  Federal  financial  as¬ 
sistance  of  the  action  which  the  Depart¬ 
ment  proposes  to  take,  the  provision  or 
provisions  under  which  that  action  will 
be  taken  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  that  action.  The 


FEDERAL  REGISTER,  VOL.  40,  NO.  108 — WEDNESDAY,  JUNE  4,  1975 


PROPOSED  RULES 


24151 


remainder  of  §  81.14  closely  follows  cur¬ 
rent  procedures  set  forth  In  45  CPR  Part 
80  and  Part  81  relating  to  content  of 
notices,  waiver  of  hearing,  time  and 
place  of  hearing,  participation  as  amicus 
curiae,  conformity  with  other  procedural 
requirements,  and  consolidated  or  joint 
hearings. 

Section  81.15  permits  the  Department 
to  defer  consideration  of  requests  or  ap¬ 
plications  for  new  Federal  financial  as¬ 
sistance  pending  the  outcome  of  admin¬ 
istrative  proceedings.  The  Department 
will  continue  assistance  during  the  pend¬ 
ency  of  such  proceedings  where  such  as¬ 
sistance  is  due  and  payable  pursuant  to 
an  application  therefor  approved  prior  to 
the  date  of  notice  of  any  such  deferral. 
This  section  is  substantively  the  same  as 
the  parallel  provision  in  45  CFR  Part  80. 

Section  81.16  concerning  decisions  and 
notices  is  also  closely  similar  to  the  pro¬ 
visions  appearing  in  45  CFR  Parts  80  and 
81.  It  Includes,  among  other  things,  pro¬ 
visions  concerning  decisions  by  adminis¬ 
trative  law  judges,  decisions  on  excep¬ 
tions  by  the  Reviewing  Authority,  review 
and  decision  in  certain  cases  by  the  Sec¬ 
retary,  content  of  orders,  and  final  agen¬ 
cy  action  for  purposes  of  judicial  review. 

Section  81.17  sets  the  standards  for 
restoration  of  eligibility  of  a  recipient 
which  has  been  subjected  to  a  termina¬ 
tion  order  under  this  part.  It  establishes 
procedures  by  which  such  a  recipient 
may  request  the  Director  to  restore  its 
eligibility  and,  if  the  Director  refuses 
such  a  request,  may  request  a  hearing  at 
which  to  demonstrate' that  is  and  will  be 
in  compliance,  that  it  has  eliminated  the 
effects  of  past  noncompliance,  and  that 
It  has  complied  with  all  terms  and  con¬ 
ditions  of  the  order  of  termination  issued 
against  it. 

Section  81.18  provides  for  judicial  re¬ 
view  of  final  decisions  of  the  Department 
as  provided  in  the  statutes  to  which  this 
part  applies  or  as  is  consistent  with  the 
Administrative  Procedure  Act. 

Section  81.19  sets  out  the  procedures  by 
which  the  Director  may  obtain  c<»npll- 
ance  by  other  means  authorized  by  law. 

Subpart  D,  entitled  Miscellaneous 
Provisions,  Includes  two  sections,  the 
substance  of  both  of  which  appears  in 
current  45  CPR  Part  80.  The  first  at  §81.- 
20  prohibits  recipients  from  intimidating, 
threatening,  coercing,  or  discriminating 
against  any  individual  because  he  or  she 
has  participated  in  any  manner  in  an 
Invei^lgatlon,  proceeding  or  hearing  im- 
der  these  proposed  procedures  or  has 
provided  Information  to  the  Department 
concerning  any  aspect  of  any  such  inves¬ 
tigation,  proceeding,  or  hearing.  The  sec¬ 
ond,  at  §  81.21,  provides  that  the  Depart¬ 
ment  will  keep  confidential  the  identity 
of  persons  submitting  information  except 
to  the  extent  necessary  to  carry  out  the 
purposes  of  the  statutes  to  which  this 
part  applies  or  their  implementing  regu¬ 
lations  or  where  otherwise  required  by 
law.  , 

Subpart  E,  entitled  Rules  of  Practice 
for  Conducting  Hearings  Under  Subpart 
C  of  This  Part,  includes  the  technical 
rules  of  practice  which  will  govern  ad¬ 


ministrative  proceedings.  They  are  not 
summarized  here  since  the  Secretary  be¬ 
lieves  that  their  content  is  self-explana¬ 
tory. 

Conclusion 

In  summary,  the  Secretary  firmly  be¬ 
lieves  that  the  proliferating  responsibili¬ 
ties  of  the  Office  for  Civil  Rights  and  the 
concomitant  rights  of  recipients  and  ben¬ 
eficiaries  of  Federal  financial  assistance 
necessitate  a  uniform  and  rational  pro¬ 
cedure  for  civil  rights  enforcement.  He 
believes  further  that  the  proposed  proce¬ 
dures  will  enable  the  Office  for  Civil 
Rights  to  make  the  most  effective  use  of 
all  compliance  information  requested  or 
made  available  to  it  while  providing  the 
Office  with  sufficient  flexibility  to  allo¬ 
cate  its  resources  in  a  considered  and  ef¬ 
ficient  manner.  Finally,  he  believes  that 
the  proposed  procedures  fulfill  the  need 
for  an  orderly  and  compliance-oriented 
progression  from  a  preliminary  deter¬ 
mination  of  noncompliance  to  a  resolu¬ 
tion  of  the  problem  or  institution  of  en¬ 
forcement  proceedings,  either  through 
the  administrative  or  the  judicial  route. 

Persons  or  organizations  wishing  to 
submit  comments,  suggestions,  or  objec¬ 
tions  pertaining  to  this  regulation  may 
present  their  views  in  writing  to  the  Di¬ 
rector,  Office  for  Civil  Rights,  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
P.O.  Box  24079,  Washington,  D.C.  20024. 
The  comment  period  will  close  on  July  21, 
1975.  Comments  received  in  response  to 
this  notice  will  be  available  for  public  in¬ 
spection  in  Room  3256,  330  Independence 
Avenue  SW.,  Washington,  D.C.  20201,  be¬ 
tween  9  a.m.  and  5:30  p.m.,  Monday 
through  PYiday  (except  Federal  holi¬ 
days)  both  before  and  after  the  close  of 
the  comment  period,  imtil  the  regulation 
is  published  in  final  form. 

In  consideration  of  the  foregoing,  it 
it  proposed  to  add  Part  81  to  Title  45  of 
the  Code  of  Federal  Regulations  to  read 
as  set  forth  below. 

Dated:  May  27, 1975. 

Caspar  W.  Weinberger, 
Secretary,  Department  of  Health, 
Education,  and  Welfare. 
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and  conclusions. 

81.76  Service  on  amici  ciu-lae. 
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Authoritt  :  Title  IV  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d).  Title  IX  of  the 
Education  Amendments  of  1972  (20  U.S.C. 
1681  et  seq.) ,  secs.  799A  and  845  of  the  Public 
Health  Services  Act  (42  U.S.C.  295h-9  and 
268b-2),  sec.  504  of  the  Rehabilitation  Act  of 
1973  (  29  U.S.C.  794),  sec.  407  of  the  Alcohol 
and  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (42  U.S.C.  1173),  sec.  321  of  the  Compre¬ 
hensive  Alcohol  Abuse  and  Alcoholism  Pre¬ 
vention,  Treatment  and  Rehabilitation  Act  of 
1970  (42  U.S.C.  4587) . 
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Subpart  A — General 
§  81.1  Purpose. 

The  purpose  of  this  subpart  Is  to  es¬ 
tablish  imiform  procedures  for  enforc¬ 
ing  nondiscrimination  requirements 
under  various  statutes  administered  by 
the  Department. 

§81.2  Applicability. 

The  procedures  established  by  this  sub¬ 
part  apply  to  the  nondiscrimination  re¬ 
quirements  of  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d)  as  imple¬ 
mented  at  45  CFR  Part  80;  title  IX  of 
the  Education  Amendments  of  1972  (20 
U.S.C.  1681  et  seq.)  as  implemented  at 
45  CFR  Part  86;  sections  799A  and  845 
of  the  Public  Health  Service  Act  (42 
U.S.C.  295h-9  and  298b-2) ;  section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794) ;  section  407  of  the  Alcohol 
and  Drug  Abuse  OfiOce  and  Treatment 
Act  of  1972  (42  U.S.C.  1173) ;  and  section 
321  of  the  Comprehensive  Alcohol  Abuse 
and  Alc(^olism  Prevention,  Treatment, 
and  Rehabilitation  Act  of  1970  (42  U.S.C. 
4587). 

§  81.3  Debnilions. 

As  used  in  this  part  the  term — 

(a)  “Department”  means  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare. 

(b)  “Secretaiy”  means  the  Secretary 
of  Health,  Education,  and  Welfare. 

(c)  “Director”  means  the  Director  of 
the  Office  for  Civil  Rights  of  the  Depart¬ 
ment. 

(d)  “Reviewing  Authority”  means  the 
component  of  the  Department  delegated 
authority  by  the  Secretary  to  appoint 
and  to  review  the  decisions  of  adminis¬ 
trative  law  judges  in  cases  arising  imder 
this  part. 

(e)  “Administrative  Law  Judge”  means 
a  person  appointed  by  the  Reviewing 
Authority  to  preside  over  a  hearing  held 
under  this  part. 

(f)  “P^eral  financial  assistance” 
means  any  assistance  authorized  or  ex¬ 
tended  under  a  law  administered  by  the 
Department  by  means  of  a  grant,  loan, 
contract,  or  other  arrangement  (except 
to  the  extent  that  contracts  of  insurance 
or  guaranty  are  exempt  from  coverage 
under  title  VI  of  the  Civil  Rights  Act  of 
1964  and  title  IX  of  the  Education 
Amendments  of  1972  or  other  nondis¬ 
crimination  statute),  including: 

(1)  Funds  made  available  for  the 
acquisition,  construction,  renovation,  res¬ 
toration,  or  repair  of  a  building  or  a 
facility  or  any  portion  thereof; 

(2)  Fimds  made  available  for  scholar¬ 
ships,  loans,  grants,  or  wages,  or  other 
funds  extended  for  payment  to  or  on 
behalf  of  students  or  other  participants 
in  a  program  or  activity  covered  by  any 
statute  to  which  this  part  applies; 

(3)  Use  of  Federal  real  or  personal 
property  or  any  interest  therein,  includ¬ 
ing  surplus  property,  and  the  proceeds 
of  the  sale  or  transfer  of  such  property 
tf  the  Federal  share  of  the  fair  market 
value  of  the  property  is  not,  upon  such 
sale  or  transfer,  properly  accoimted  for 
to  the  Federal  Government; 


(4)  Federal  property  or  any  interest 
therein  which  is  sold  or  donated  to  a 
person,  institution,  or  other  organization 
at  nominal  consideration,  or  at  consid¬ 
eration  reduced  for  the  purpose  of  as¬ 
sisting  the  person,  institution  or  other 
organization  or  in  recognition  of  public 
Interest  to  be  served  thereby,  or  by  per¬ 
mission  given  to  use  such  Federal  prop¬ 
erty  or  any  interest  therein  without  con¬ 
sideration. 

(g)  “Recipient”  means  any  State  or 
ix>litical  subdivision  thereof,  or  any  in¬ 
strumentality  of  a  State  or  poliitcal  sub¬ 
division  thereof,  any  public  or  private 
agency,  institution,  or  organization,  or 
other  entity,  or  any  person,  to  whom 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient. 

(h)  “Applicant”  means  any  State  or 
political  subdivision  thereof,  or  any  in¬ 
strumentality  of  a  State  or  political  sub¬ 
division  thereof,  any  public  or  private 
agency,  institution  or  organization,  or 
other  entity,  or  any  person  having  pend¬ 
ing  with  the  Department  an  application, 
request,  or  plan  required  to  be  approved 
by  a  Department  official,  as  a  condition 
to  becoming  a  recipient.  Unless  other¬ 
wise  stated,  rights  and  obligations  ac¬ 
corded  to  or  imposed  on  recipients  pur¬ 
suant  to  this  part  will  be  deemed  ac¬ 
corded  to  or  imposed  on  applicants. 

Subpart  B — Compliance  Inquiries 
§  81.4  Compliance  information. 

(a)  Development  and  maintenance  of 
information.  Recipients  shall  develop 
and  maintain  data  and  information  con¬ 
cerning  their  programs  or  activities 
which  are  subject  to  statutes  to  which 
this  part  applies.  Such  data  and  infor¬ 
mation  shall  relate  to: 

(1)  Application,  admission  and  as¬ 
signment  of  students,  members  or  other 
participants; 

(2)  Recruitment  of  students,  faculty, 
staff,  and  other  participants; 

(3)  Financial  aid  administered  or  pro¬ 
vided  by  the  recipient; 

(4)  Recruitment,  selection,  assign¬ 
ment,  promotion  salary,  training,  demo¬ 
tion  and  separation  of  employees; 

(5)  Grievances  and  effectiveness  •  of 
grievance  procedures; 

(6)  Disciplinary  rules  and  application 
thereof;  and 

(7)  Such  other  matters  as  the  Direc¬ 
tor  may  from  time  to  time  designate. 

(b)  Recipients  shall  preserve  the  data 
and  information  developed  and  main¬ 
tained  pursuant  to  paragraph  (a)  of  this 
section  together  with  appropriate  sup¬ 
porting  materials  for  a  period  of  three 
years  provided  that  the  three  year  period 
in  the  case  of  i>aragraph  (a)  (5)  of  this 
section  will  run  from  the  time  a  partic¬ 
ular  grievance  has  been  resolved  or 
closed. 

(c)  Provision  of  information  to  the  Di¬ 
rector.  At  the  request  of  the  Director,  re¬ 
cipients  shall  prepare  and  furnish  such 
data  and  Information  as  the  Director 
may  request  in  connection  with  the  per¬ 
formance  of  the  duties  of  the  Director 
under  this  part 


(d)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by 
the  Director  during  normal  business 
hours  to  such  of  its  books,  records,  ac¬ 
counts,  other  documents,  and  to  its  fa¬ 
cilities,  and  shall  permit  the  Director  to 
make  copies  of  any  such  written  infor¬ 
mation  as  may  be  pertinent  to  ascertain 
compliance  with  this  part.  Asserted  con¬ 
siderations  of  privacy  or  confidentiality 
may  not  operate  to  bar  the  Department 
from  evaluating  or  seeking  to  enforce 
compliance  with  this  part.  Information 
of  a  confidential  nature  obtained  in 
connection  with  compliance  evaluation 
or  enforcement  will  not  be  disclosed  by 
the  Department  except  where  necessary 
in  formal  enforcement  proceedings  or 
where  otherwise  required  by  law. 

§  81.5  Subnii^Hiun  uf  information. 

Any  person  or  organization  wishing  to 
provide  information  concerning  possible 
noncompliance  with  statutes  to  which 
this  part  applies  or  with  their  imple¬ 
menting  regulations  may  submit  such 
information  to  the  Director  in  writing. 

§  81.6  Treatment  of  eomplianee  infor¬ 
mation. 

(a)  General.  The  Director  will  con¬ 
sider  all  compliance  information,  regard¬ 
less  of  whether  it  is  received  through 
submissiems  from  individuals  or  orga¬ 
nizations  outside  the  Department, 
through  reports  submitted  to  the  De¬ 
partment  by  recipients,  or  through  on¬ 
site  inspection  of  recipients’  programs  or 
activities  by  the  Department,  in  setting 
priorities  for  the  Department’s  compli¬ 
ance  program  under  this  part. 

(b)  Acknowledgment  of  submissions 
of  information.  The  Director  will  ac¬ 
knowledge  each  submission  of  informa¬ 
tion  and  will  notify  the  person  or  or¬ 
ganization  submitting  such  information 
as  to  whether  the  Department  expects  to 
conduct  a  compliance  review  which  will 
encompass  any  or  all  of  the  matters  con¬ 
cerned  in  the  submission  within  the  next 
12  months. 

(c)  Notification  of  sources  of  relief. 
Upon  receipt  of  each  submission  of  in¬ 
formation  concerning  possible  noncom¬ 
pliance  by  a  recipient,  the  Director 
will: 

(1)  Notify  the  person  or  organization 
submitting  Information  of  those  govern¬ 
mental  agencies  at  the  Federal,  state  and 
local  levels  known  to  have  current  legal 
authority  (1)  to  conduct  an  Investigation 
of  the  matter  or  matters  raised  in  such 
submission  of  Information,  and  (ii)  to 
take  legal  action  designed  to  compel  a 
recipient  to  provide  a  remedy  to  any 
person  determined  by  such  an  investi¬ 
gation  to  have  been  discriminated 
against; 

(2)  Inform  such  an  individual  or  or¬ 
ganization  of  any  grievance  procedures 
or  mechanisms  which  are  required  to  be 
available  pursuant  to  statutes  to  which 
this  part  applies  and  applicable  imple¬ 
menting  regulations;  and 

(3)  Inform  the  recipient  about  whom 
information  as  to  possible  noncompllance 
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has  been  submitted  and  the  appropriate 
State  agency,  If  any,  of  the  general 
nature  of  that  Information. 

§81.7  (x>nipliance  reviews. 

(a)  Conduct  of  reviews.  The  Director 
will  periodically  review  the  practices 
and  policies  of  recipients  to  determine 
whether  they  are  complying  with  the 
statutes  to  which  this  part  applies  and 
their  implementing  regulations.  Using 
all  data  and  information  available  to  the 
Department  in  reports  submitted  by  re¬ 
cipients,  through  on-site  inspection  of 
recipients’  programs  or  activities,  or 
through  submissions  from  individuals  or 
organizations  outside  the  Department, 
and  taking  into  account  priorities  and 
available  resources,  the  Director  will 
decide  where  and  on  w'hat  schedule  com¬ 
pliance  reviews  will  be  made. 

(b)  Notification  of  results  of  reviews. 
Upon  completion  of  a  compliance  re¬ 
view,  the  Director  will  notify  the  recip¬ 
ient,  in  writing,  of  the  results  of  the 
review. 

§  81.8  Detoriiiiiiutiun  of  fuinpliuncc. 

Whenever  the  Director  determines  as 
the  result  of  a  compliance  review  con¬ 
ducted  pursuant  to  §  81.7  of  this  part 
or  as  the  result  of  any  other  review  of 
available  data  and  information,  that  the 
recipient  reviewed  is  in  compliance  with 
the  statutes  to  which  this  part  applies, 
the  Director  will  promptly  so  notify  the 
recipient  in  writing. 

§  81.9  Preliminary  finding  of  nonroin* 
pliance. 

(a)  Findij^g  and  notification.  When¬ 
ever  the  Director,  on  the  basis  of  a  com¬ 
pliance  review  conducted  pursuant  to 
i  81.7  of  this  part,  or  on  the  basis  of  any 
other  available  data  and  information, 
finds  evidence  of  possible  noncompliance, 
or  otherwise  determines  that  possible 
noncompliance  exists,  the  Director  will 
provide  written  notification  to  the  recip¬ 
ient  of  this  preliminary  finding  together 
with  a  description  of  the  possible  non- 
compliance. 

(b)  Explanation  of  findings.  The  Di¬ 
rector  will  provide  the  iwipient  an  op¬ 
portunity  to  submit  within  30  days  an 
explanation  or  further  information  con¬ 
cerning  the  matters  described  in  the 
notification,  or  to  make  such  other  re¬ 
sponse  to  the  notification  as  the  re¬ 
cipient  considers  appropriate. 

§  81.10  Drtrrniinulion  of  noncoinpli- 
ancc. 

Whenever  the  Director  determines  that 
a  recipient  has  failed  to  comply  with 
the  statutes  to  which  this  part  applies 
and  their  Implementing  regulations,  the 
Director  will  notify  the  recipient  of  this 
determination  together  with  a  statement 
of  the  reasons  therefor. 

§81.11  Voluntary  compliance. 

(a)  General.  Upon  receipt  of  notifica¬ 
tion  of  a  determination  of  noncompliance 
made  pursuant  to  §  81.10  of  this  part,  the 
recipient  shall,  within  90  days: 

(1)  Comply  fully  with  the  statutes  to 
which  this  part  applies  and  with  their 


Implementing  regulations  and  eliminate 
the  effects  of  past  noncompliance;  or 

(2)  Submit  a  plan  satisfactory  to  the 
Director  by  which  within  a  time  therein 
specified,  it  will  comply  fully  with  the 
statutes  to  which  this  part  applies  and 
with  their  implementing  regulations  and 
will  eliminate  the  effects  of  past 
noncompliance. 

(b>  Unusual  circumstances.  Upon  re¬ 
ceipt  of  notification  of  a  determination 
of  noncompliance  made  pursuant  to 
§  81.10  of  tliis  part,  and  with  the  approval 
of  the  Director  based  on  the  existence 
of  unusual  circumstances,  the  recipient 
shall,  within  90  days,  submit  to  the  Di¬ 
rector  a  commitment  that  within  a  speci¬ 
fied  time  it  will  take  appropriate  action 
under  paragraph  (a)  of  this  section. 

tc)  Failure  to  participate.  Nothing  in 
this  section  shall  be  interpreted  to  pre¬ 
clude  the  Director  from  determining  at 
any  time  that  efforts  to  secure  voluntary 
compliance  have  failed  or  will  be  un¬ 
successful  because  of  failure  of  the  re¬ 
cipient  to  participate  or  agree  to  partici¬ 
pate  in  such  efforts. 

Subpart  C — Enforcement  Actions 

§  81.12  Profcdure  for  elTerling  (^iiipli- 
aiirc. 

(a)  General.  If  the  Director  deter¬ 
mines  that  a  recipient  has  failed  to  com¬ 
ply  with  statute  to  which  this  part 
applies,  and  if  the  noncompliance  cannot 
be  corrected  by  informal  means  as  set 
forth  in  §  81.11  of  this  part,  compliance 
by  the  recipient  may  be  effected  by  the 
suspension  or  termination  of  or  refusal 
to  award  or  continue  Federal  financial 
assistance  in  accordance  with  this  part, 
or  by  any  other  means  authorized  by  law. 
Such  other  means  of  effecting  compli¬ 
ance  may  include,  but  are  not  limited  to: 

(1)  Referral  to  the  Department  of 
Justice  with  a  recommendation  that  ap¬ 
propriate  proceedings  be  brought  to  en¬ 
force  any  rights  of  the  United  States 
under  any  law  of  the  United  States,  or 
any  assurance  or  other  contractual  un¬ 
dertaking;  and 

(2)  Action  involving  any  applicable 
proceeding  under  State  or  local  law. 

(b)  Noncompliance  with  assurance  re¬ 
quirements.  If  an  applicant  or  recipient 
fails  or  refuses  to  furnish  an  assurance 
of  compliance  required  imder  Depart¬ 
mental  regulations  and  their  implement¬ 
ing  statutes  to  which  this  part  applies, 
or  otlaerwise  fails  or  refuses  to  comply 
with  a  requirement  imposed  by  or  pursu¬ 
ant  to  those  statutes,  and  efforts  to 
achieve  compliance  pursuant  to  $81.11 
of  this  part  have  f  ail^.  Federal  financial 
assistance  may  be  terminated  and  re¬ 
fused  in  accordance  with  the  procedures 
set  out  in  this  part,  or  the  Director  may 
seek  to  effect  compliance  by  other  means 
authorized  by  law  pursuant  to  paragraph 
(a)  of  this  section. 

§  81.13  Termination  of  or  refusal  to 
{(rant  or  to  continue  Federal  finan¬ 
cial  assistance. 

(a)  Effective  date  of  order.  Where  re¬ 
quired  under  statutes  to  which  this  part 
applies  or  their  Implementing  regula¬ 


tions,  no  order  suspending,  terminating 
or  refusing  to  award  or  continue  Federal 
financial  assistance  will  become  effective 
imtil: 

(1)  The  Director  has  advised  the  ap¬ 
plicant  or  recipient  of  its  failure  to  com¬ 
ply  and  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means; 

(2)  There  has  been  a  finding  on  the 
record,  after  opportunity  for  hearing,  of 
a  failure  by  the  applicant  or  recipient  to 
comply  with  a  requirement  imposed  by 
or  pursuant  to  this  part,  the  statutes  to 
w'hich  this  part  applies,  and  their  imple¬ 
menting  regulations:  and 

(3)  Thirty  days  have  expired  after  the 
Secretary  has  filed  with  the  committee 
of  the  House  and  the  committee  of  the 
Senate  having  legislative  jurisdiction 
over  the  program  involved,  a  full  written 
report  of  the  circumstances  and  the 
grounds  for  such  action. 

(b)  General  scope  of  order.  Any  action 
to  suspend  or  terminate  or  to  refuse  to 
award  or  continue  Federal  financial  as¬ 
sistance  shall  be  limited  to  the  partic¬ 
ular  political  entity,  or  part  thereof,  or 
other  applicant  or  recipient  as  to  whom 
such  a  finding  has  been  made  and  shall 
be  limited  in  its  effect  to  the  particular 
program  or  activity  or  part  thereof  in 
which  such  noncompliance  has  been  so 
found. 

(c)  Application.  Where  Federal  fi¬ 
nancial  assistance  to  a  recipient  is  desig¬ 
nated  for  a  particular  purpose  or  range 
of  purposes,  it  will  be  subject  to  an  order 
terminating  and  refusing  to  award  or 
continue  Federal  financial  assistance 
pursuant  to  this  part  if:  . 

(1)  The  assistance  is  administered  in 
a  discriminatory  manner;  or 

(2)  The  assistance  is  so  affected  by 
discrimination  occurring  elsewhere  in  the 
recipient’s  program  or  activity  that  the 
assistance  Itself  may  be  considered  dis¬ 
criminatory. 

§  81.14  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  imder  this  part,  reasonable  writ¬ 
ten  notice  will  be  given  to  each  affected 
applicant  or  recipient.  The  notice  will 
advise  such  applicant  or  recipient  of  the 
action  proposed  to  be  taken,  the  specific 
provision  or  provisions  under  which  tlie 
proposed  action  against  it  is  to  be  taken, 
and  the  matters  of  fact  or  law  asserted 
as  the  basis  for  this  action. 

(b)  Content  of  notice.  A  notice  under 
paragraph  (a)  of  this  section  will: 

(1)  Fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may  re¬ 
quest  the  Director  in  writing  that  the 
matter  concerned  in  the  notice  be  sched¬ 
uled  for  hearing;  or 

(2)  Advise  such  applicant  or  recipient 
that  the  matter  concerned  in  the  notice 
has  been  set  down  for  hearing  at  a  stated 
place  and  time  which  will  be  subject  to 
change  at  the  request’of  the  applicant  or 
recipient  upon  a  showing  of  good  cause. 

(c)  Waiver  of  hearing.  An  applicant 
or  recipient  may  waive  a  hearing  and. 
Instead,  submit  written  Information  and 
argument  for  the  record.  The  failure  of 
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an  applicant  or  recipient  to  request  a 
hearing  or  to  make  an  app>earance  at  a 
hearing  for  which  a  date  has  been  set 
without  prior  notification  to  the  admin¬ 
istrative  law  judge  or  the  Reviewing  Au¬ 
thority  will  be  deemed  to  be  a  waiver  of 
the  right  to  a  hearing  under  the  statutes 
and  regidations  cited  in  the  notice  of  op¬ 
portunity  for  hearing  and  under  this 
part. 

(d)  Time  and  place  of  hearing.  Hear¬ 
ings  will  be  held  before  an  administra¬ 
tive  law  judge.  Hearings  will  be  held  at 
the  offices  of  the  Depwirtment  in  Wash¬ 
ington,  D.C.,  at  a  time  fixed  by  the  Di¬ 
rector  unless  the  administrative  law 
judge  determines  that  the  convenience 
of  the  appUcant  or  recipient  or  of  the 
Department  requires  that  another  place 
be  selected. 

(e)  Public  notice  of  enforcement  ac¬ 
tions.  The  Director  will  publish  monthly 
in  the  Federal  Register  notice  of  the 
following  actions; 

(1)  All  administrative  hearings  com¬ 
pleted  during  the  prior  month; 

(2)  All  administrative  hearings  sched¬ 
uled  for  the  coming  month  (subject  to 
change  •vrtthout  further  notice) ; 

(3)  All  exceptions  filed  with  the  Re¬ 
viewing  Authority; 

(4)  All  Reviewing  Authority  decisions 
on  fund  termination  proceedings; 

(5)  All  decisions  by  the  Secretary  to 
review  decisions  of  the  Reviewing  Au¬ 
thority;  and 

(6)  All  referrals  of  matters  to  the  De¬ 
partment  of  Justice  or  other  actions 
taken  to  secure  compliance  with  the 
statutes  to  which  this  part  applies  and 
their  implementing  regulations  by  other 
means  authorized  by  law  as  provided  in 
§  81.12  of  this  part. 

(f)  Participation  as  amicus  curiae. 
Any  Interested  person  or  organization 
may  petition  the  administrative  law 
judge  for  leave  to  participate  as  amicus 
ciuiae  by  giving  testimony  concerning 
pertinent  facts  and/or  by  filing  briefs 
in  a  hearing  held  pursuant  to  this  part. 
Such  petition  shall  be  submitted  no  more 
than  20  days  after  the  date  of  the  notice 
prescribed  by  §  81.12  of  this  part. 

(g)  Procedures.  The  hearing,  decision, 
and  any  administrative  review  thereof 
will  be  conducted  in  conformity  with  5 
U.S.C,  554-557  and  in  accordance  with 
Subpart  E  of  this  part  and  any  other 
rules  which  the  Director  may  prescribe. 

(h)  Consolidated  or  joint  hearing.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  two  or  more  statutes  to  which  this 
part  applies,  or  their  implementing  regu- 
■  lations,  or  noncompliance  with  the  regu¬ 
lations  of  this  Department  and  of  one  or 
more  other  Federal  departments  or  agen¬ 
cies  issued  under  any  of  the  authorities 
to  which  this  part  applies,  the  Director 
may,  by  agreement  with  such  other  de¬ 
partments  or  agencies,  provide  for  the 
conduct  of  consolidated  or  joint  hear¬ 
ings.  Final  decisions  in  such  cases,  inso¬ 
far  as  this  regulation  is  concerned,  shall 
be  made  in  accordance  with  this  section 
and  with  Subpart  E  of  this  part. 


§  81.15  Deferral  of  consideration  of 
applications  or  requests  for  new  Fed¬ 
eral  financial  assistance  pending 
completion  of  an  administrative  pro¬ 
ceeding. 

The  Department  may  defer  action  on 
applications  or  requests  for  new  Federal 
financial  assistance  or  for  substantial  in¬ 
creases  in  continuing  forms  of  Federal 
financial  assistance  during  the  pendency 
of  the  administrative  proceedings  tmder 
this  part,  except  that  the  Department 
will  continue  assistance  during  the  pend¬ 
ency  of  such  proceedings  where  such 
assistance  is  due  and  payable  piusuant 
to  an  application  therefor  approved  prior 
to  the  date  of  notice  of  any  such  deferral. 

§  81.16  Decisions  and  notices. 

(a)  Decisions  by  administrative  law 
judges.  After  a  hearing  is  completed,  the 
administrative  law  judge  will  make  an 
initial  decision,  and  a  copy  of  such  ini¬ 
tial  decision  or  certification  will  be 
mailed  to  the  applicant  or  recipient  as 
well  as  to  any  amicus  curiae. 

(b)  Exceptions.  Within  20  days  after 
issuance  of  the  initial  decision  pursuant 
to  this  section,  the  applicant  or  recipient 
or  th^  Department  may  file  with  the  Re¬ 
viewing  Authority  exceptions  to  the  ini¬ 
tial  decision,  together  with  the  reasons 
therefor.  Responses  to  such  exceptions, 
if  any,  must  be  filed  with  the  Reviewing 
Authority  within  10  days  of  the  filing  of 
the  first  exceptions. 

(c)  Oral  argument  on  review.  If  an  ap¬ 
plicant,  recipient,  or  the  Department  de¬ 
sires  to  argue  a  case  orally  on  exceptions 
or  replies  to  exceptions  to  an  initial  de¬ 
cision,  that  party  shall  make  such  request 
in  writing.  The  Reviewing  Authority  may 
grant  or  deny  such  requests  in  its  discre¬ 
tion.  If  granted,  it  will  serve  notice  of 
oral  argument  on  all  parties.  The  notice 
will  set  forth  the  order  of  presentation, 
the  amount  of  time  allotted,  and  the  time 
and  place  for  argument. 

(1)  The  names  of  persons  who  will 
argue  should  be  filed  with  the  Depart¬ 
ment  hearing  clerk  not  later  than  7  days 
before  the  date  set  for  oral  argument. 

(2)  The  purpose  of  oral  argument  is  to 
emphasize  and  clarify  the  written  argu¬ 
ment  in  the  briefs. 

(3)  Pamphlets,  charts,  and  other  WTit- 
ten  material  may  be  presented  at  oral 
argument  only  if  such  material  is  limited 
to  facts  already  in  the  record  and  is 
served  on  all  parties  and  filed  with  the 
Civil  Rights  hearing  clerk  at  least  7  days 
before  the  argument. 

(d)  Decisions  on  review.  Upon  the  re¬ 
ceipt  of  such  exceptions  and  responses, 
the  Reviewing  Authority  will  review  the 
initial  decision,  exceptions,  and  responses 
and  issue  its  own  decision,  including  the 
reasons  therefor.  In  the  absence  of  excep¬ 
tions,  the  initial  decision  will  constitute 
the  final  decision  of  the  Department. 

(e)  Incapacity  of  administrative  law 
judge.  Whenever,  after  being  designated 
as  the  hearing  officer  for  a  particular 
matter,  an  administrative  law  judge  be¬ 
comes  vmable  to  complete  his  or  her 
duties  sp>ecified  under  this  part,  jurisdic¬ 


tion  as  to  the  matter  in  question  will  re¬ 
vert  to  the  Reviewing  Authority  which 
may  complete  the  administrative  proce¬ 
dure  under  this  part  either  by  designat¬ 
ing  a  new  administrative  law  judge,  or  by 
taking  other  such  actions  as  it  deems  ap¬ 
propriate  under  the  circumstances. 

(D  Decisions  on  record  without  a 
hearing.  Whenever  a  hearing  is  waived 
pursuant  to  §  81.14(c)  of  this  part,  the 
Reviewing  Authority  will  make  its  final 
decision  on  the  record  or  refer  the 
matter  to  an  administrative  law  judge  for 
an  initial  decision  to  be  made  on  the  rec¬ 
ord.  A  copy  of  such  decision  will  be  pro¬ 
vided  to  the  applicant  or  recipient  and  to 
any  amicus  curiae. 

(g)  Rulings  required.  Each  decision  of 
an  administrative  law  judge  or  of  the  Re¬ 
viewing  Authority  will  set  forth  a  ruling 
on  each  finding,  conclusion,  or  exception 
presented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  the  statutes  to  which  this  part 
applies  with  which  it  is  found  that  the 
applicant  or  recipient  has  failed  to 
comply. 

(h)  Review  in  certain  cases  by  the  Sec¬ 
retary.  Within  30  days  after  Issuance  of 
the  final  decision  by  the  Reviewing  Au¬ 
thority,  a  recipient  or  applicant  or  the 
Department  may  request  the  Secretary 
to  review  such  decision.  Such  review  will 
be  granted  only  where  the  Secretary  de¬ 
termines  there  are  special  and  Important 
reasons  therefor.  The  Secretary  may  also 
review  the  final  decision  of  the  Review¬ 
ing  Authority  upon  his  or  her  own  mo¬ 
tion.  The  Secretary’s  decision  to  xmder- 
take  or  not  to  undertake  such  review 
whether  at  the  request  of  a  party  or  on 
his  or  her  own  motion  will  be  communi¬ 
cated  in  writing  after  the  issuance  of  the 
Reviewing  Authority’s  decision,  to  each 
party,  and  any  amicus  curiae.  Failure  of 
an  applicant  or  recipient  to  file  an  excep¬ 
tion  with  the  Reviewing  Authority  or  to 
request  review  imder  this  paragraph  will 
not  be  deemed  a  failure  to  exhaust  ad¬ 
ministrative  remedies  for  the  purpose  of 
obtaining  judicial  review. 

(i)  Final  agency  action  for  purposes  of 
judicial  review. 

(1)  A  decision  under  this  section  will 
become  the  final  decision  of  the  Depart¬ 
ment  and  will  constitute  final  agency  ac¬ 
tion  within  the  meaning  of  section  704  of 
title  5  of  the  United  States  Code  in  the 
following  manner: 

(1)  A  decision  by  an  administrative 
law  judge  pursuant  to  this  section  will 
become  final  on  the  21st  day  after  such 
decision  is  made,  imless  prior  to  such  day 
review  by  the  Reviewing  Authority  has 
been  requested; 

(ii)  A  decision  by  the  Reviewing  Au¬ 
thority  pursuant  to  this  section  will  be¬ 
come  final  on  the  31st  day  following  its 
issuance  unless  review  by  the  Secretary 
is  requested  prior  to  such  day  under  this 
section;  and 

(ili)  A  decision  of  the  Secretary  imder 
this  section  will  become  toal  on  the  day 
following  its  issuance.  ' 

(2)  Whenever  required  by  or  pursuant 
to  a  statute  to  which  this  part  applies. 
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a  decision  to  teirminate  or  to  refuse  to 
award  or  continue  Federal  financial  as¬ 
sistance,  which  would  otherwise  cc«stl- 
tute  the  final  decision  of ‘the  Depart¬ 
ment  and  final  agency  action  pursuant  to 
paragraph  (h)  of  this  section,  shall  not 
constitute  such  action  until  the  Secre¬ 
tary  transmits  it  as  such  to  the  appro¬ 
priate  Congressional  committees  with  a 
report  of  his  action  as  described  In 
§  SMS  (a)  (3)  of  this  part. 

(j)  Content  of  decision.  The  final  de¬ 
cision  will  Include  an  order  for  suspen¬ 
sion  or  termination  of,  or  refusal  to 
award  or  continue,  in  whole  or  in  part, 
Federal  financial  assistance  to  which  this 
part  awJlles,  and  may  contain  such 
terms,  conditions,  and  other  provisions 
as  are  consistent  with  and  which  will  ef¬ 
fectuate  the  purposes  of  the  statutes  to 
which  this  pail  applies. 

(k)  An  order  issued  pursuant  to  this 
part  terminating  and  refusing  to  award 
or  continue  Federal  financial  assistance 
will  remain  in  effect  unless  and  imtil  the 
recipient  corrects  Its  noncompliance  and 
satisfies  the  Director  that  it  will  fully 
comply  with  the  statutes  and  regulations 
as  to  which  it  has  been  found  in  non- 
compliance. 

§  81.17  Post-leriiiinalion  prorrodiiigs. 

(a)  An  applicant  or  recipient  subject 
to  an  order  issued  under  §  81.16(i)  of  this 
part  shall  be  restored  to  full  eligibility  to 
receive  Federal  financial  assistance  if  it 
satisfies  the  terms  and  conditions  of  that 
order  for  such  eligibility,  or  it  corrects  its 
noncompliance  and  the  effects  of  past 
noncompliance  and  satisfies  the  Director 
that  it  v^ll  fully  comply  with  the  statutes 
and  regulatlcMis  as  to  which  its  noncom¬ 
pliance  was  found. 

(b)  Any  applicant  or  recipient  subject 
to  an  order  entered  pursuant  to  §  81.16 

(i)  of  this  part  may  at  any  time  follow¬ 
ing  the  effective  date  of  the  order  re¬ 
quest  the  Director  to  restore  its  eligibil¬ 
ity  to  receive  Federal  financial  assist¬ 
ance.  Such  a  request  shall  be  supported 
by  information  showing  that  the  appli¬ 
cant  or  recipient  has  met  the  require¬ 
ments  of  paragraph  (a)  of  this  section. 
If  the  Director  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  or  she 
will  restore  such  eligibility. 

(c)  If  the  Director  denies  any  such  re¬ 
quest,  the  applicant  or  recipient  may 
submit  a  writt^  request  for  a  hearing  to 
be  conducted  pursuant  to  this  part,  spec¬ 
ifying  why  it  believes  the  Director’s  de¬ 
cision  refusing  renewal  of  eligibility  to 
have  been  in  error.  The  recipient  will  be 
entitled  to  a  hearing,  with  a  decision  on 
the  record,  in  accordance  with  rules  of 
procedure  contained  In  this  part  and 
such  further  rules  as  the  Director  pre¬ 
scribes.  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  if  as  a  result 
of  such  a  hearing  the  administrative  law 
judge  determines  that  the  applicant  or 
recipient  has  satisfied  the  requirements 
of  paragraph  (a)  of  this  section. 

(d)  In  the  event  that  a  hearing  is  re¬ 
quested  pursuant  to  paragraph  (c)  of 
this  section,  the  hearing  procedures  es¬ 
tablished  by  this  part  shall  be  applicable 


to  the  proceedings,  except  as  otherwise 
provided  in  this  section. 

(e)  The  pendency  of  any  proceeding 
imder  this  section  shall  not  lift  or  stay 
the  sanctions  Imposed  by  the  order 
Issued  under  §  81.16(1)  of  this  part. 

§  81.18  Judicial  review. 

Final  decisions  of  the  .Department  as 
defined  in  S  81.16(h)  of  this  part  are  sub¬ 
ject  to  judicial  review  as  provided  in  the 
statutes  to  which  this  part  applies  or  as 
is  consistent  with  Chapter  5  of  title  5, 
United  States  Code. 

§  81.19  Other  means  aiitliorized  by  law. 

(a)  No  action  to  effect  compliance  by 
any  other  means  authorized  by  law  as 
provided  in  §  81.12  of  this  part  will  be 
taken  by  the  Director  until:  (1)  The  Di¬ 
rector  determines  that  compliance  can¬ 
not  be  secured  by  voluntary  means  pur¬ 
suant  to  §  81.11  of  this  part,  (2)  the  re¬ 
cipient  has  been  notified  of  its  failure  to 
comply  and  of  the  action  to  be  taken 
to  effect  compliance,  and  (3)  the  ex¬ 
piration  of  at  least  10  days  from  the 
mailing  of  such  notice  to  the  recipient. 
During  this  period  of  at  least  10  days,  the 
recipient  will  be  afforded  an  additional 
opportunity  to  comply  with  this  part  and 
to  take  such  corrective  action  as  may  be 
appropriate. 

(b)  Other  means  authorized  by  law  in¬ 
clude  referral  of  a  matter  to  the  Depart¬ 
ment  of  Justice  with  a  recommendation 
that  appropriate  judicial  action  be  tak¬ 
en  to  enforce  the  statutes  to  which  this 
part  applies  and  their  implementing  reg¬ 
ulations,  as  well  as  any  applicable  as¬ 
surances  of  compliance,  and  other  ac¬ 
tions  determined  by  the  Director  to  be 
in  the  interests  of  justice  and  consistent 
with  the  statutes  to  which  this  part  ap¬ 
plies  and  their  implementing  regulations, 

(c)  Nothing  in  this  section  shall  pre¬ 
clude  the  Director  from  taking  prelimi- 
naiT  action  to  notify  other  agencies,  in¬ 
cluding  the  Department  of  Justice,  of  the 
Department’s  intention  to  take  action 
under  this  section  and  to  provide  such 
Information  as  may  be  necessary  to  such 
other  agencies  to  enable  them  to  take 
any  appropriate  steps  to  assist  in  such 
enforcement  after  the  expiration  of  the 
10  day  waiting  period  prescribed  under 
paragraph  (a)  of  this  section. 

Subpart  D — Miscellaneous  Provisions 

§  81.20  Inlimidalory  or  rrtalialory  acts 
prohibited. 

Each  recipient  shall  permit  the  Di¬ 
rector  to  interview  any  of  its  students  or 
employees  without  a  representative  of 
such  recipent  being  present.  No  recipient 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  individual  for  the 
purpose  of  interfering  with  any  rights  or 
privileges  secured  by  the  statutes  to 
which  this  part  applies  or  by  this  part, 
or  because  he  or  ^e  has  testified,  as¬ 
sisted  or  participated  in  any  manner  in 
an  investigation,  proceeding  or  hearing, 

§  81.21  Identity  of  persons  submitting 
information. 

The  identity  of  persons  submitting  in¬ 
formation  will  be  kept  confidential  by  the 


Department  except  to  the  extent  neces¬ 
sary  to  carry  out  the  purposes  of  the 
statutes  to  which  this  part  applies  or 
their  implementing  regulations,  including 
the  conduct  of  any  investigation,  hear¬ 
ing,  or  Judicial  proceeding  arising  there¬ 
under,  or  where  otherwise  required  by 
law. 

Subpart  E — Rules  of  Practice  for  Conduct¬ 
ing  Hearings  Under  Subpart  C  of  This  Part 

§  81.30  Records  to  be  public. 

All  pleadings,  correspondence,  exhibits, 
transcripts  of  testimony,  exceptions, 
briefs,  decisions,  and  other  documents 
filed  in  the  docket  in  any  proceeding  may 
be  inspected  and  copies  in  the  office  of 
the  Civil  Rights  Hearing  Clerk.  In¬ 
quiries  may  be  made  at  the  Central  In¬ 
formation  Center,  Department  of  Health, 
Education,  and  Welfare,  330  Independ-. 
ence  Avenue  SW.,  Washington,  D.C. 
20201. 

§  81.31  Use  of  gender  and  number. 

As  used  in  this  part,  words  Importing 
the  singular  number  may  extend  and  be 
applied  to  several  persons  or  things,  and 
vice  versa.  Words  importing  the  mascu¬ 
line  gender  may  be  applied  to  females  or 
organizations. 

§  81.32  Suspension  of  rules. 

Upon  notice  to  all  parties,  the  Review¬ 
ing  Authority  or  the  presiding  officer, 
with  respect  to  matters  pending  before 
them,  may  modify  or  waive  any  rule  in 
this  part  upon  determination  that  no 
party  will  be  unduly  prejudiced  and  the 
ends  of  justice  will  thereby  be  served. 

§  81.33  Parties. 

(a)  The  term  “party”  shall  include  an 
applicant  or  recipient  to  whom  a  notice 
of  hearing  or  opportunity  for  hearing  has 
been  mailed  naming  him  as  respondent. 

(b)  The  General  Counsel  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  shall  be  deemed  a  party  to  all  pro¬ 
ceedings. 

(c)  A  person  or  organization  which 
has  been  granted  permission  to  partici¬ 
pate  in  a  proceeding  pursxiant  to  this 
part  as  an  amicus  curiae  shall  not  be 
deemed  a  party  to  such  proceeding.  An 
amicus  curiae  may: 

(1)  Submit  a  statement  of  position  to 
the  presiding  officer  prior  to  the  begin¬ 
ning  of  a  hearing,  and  shall  serve  a  copy 
on  each  party; 

(2)  Submit  a  brief  on  each  occasion  a 
decision  is  to  be  made,  or  a  prior  de¬ 
cision  Is  subject  to  review,  which  shall 
be  filed  and  served  on  each  party  within 
the  time  limits  applicable  to  the  party 
whose  position  the  amicus  curiae  deems 
himself  to  support  or,  if  he  does  not  deem 
himself  to  support  the  position  of  any 
party,  within  the  longest  time  limit  ap¬ 
plicable  to  any  party  at  that  particular 
stage  of  the  proceedings; 

(3)  With  the  permission  of  the  presid¬ 
ing  officer,  offer  material  which  the  pre¬ 
siding  officer  determines  will  assist  ma¬ 
terially  in  elucidating  factual  matters 
at  issue  between  the  parties  and  which 
will  not  expand  the  issues. 
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(d)  A  person  submitting  information 
to  the  Director  concerning  the  possible 
noncompliance  of  an  applicant  or  recip¬ 
ient  pursuant  to  §  81.5  of  this  part  is  not 
a  party  to  the  proceedings  governed  by 
this  part,  but  may  petition  to  become  an 
amicus  curiae. 

§  81.34  Appearance. 

A  party  may  appear  in  i>erson  or  by 
counsel  and  participate  fully  in  any  pro¬ 
ceeding.  A  State  agency  or  a  corporation 
may  appear  by  any  of  its  officers  or  by 
any  employee  it  authorizes  to  appear  on 
its  behalf.  Coimsel  must  be  members  in 
good  standing  of  the  bar  of  a  State,  Ter¬ 
ritory,  or  possession  of  the  United  States 
or  of  the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 

§  81.35  Authority  for  representation. 

Any  individual  acting  in  a  representa¬ 
tive  capacity  in  any  proceeding  may  be 
required  to  show  his  authority  to  act  in 
such  capacity. 

§  81.36  Exclusion  from  hearing  for  mis¬ 
conduct. 

Disrespectful,  disorderly,  or  contuma¬ 
cious  langtiage  contemptuous  conduct, 
refusal  to  comply  with  directions,  or 
continued  use  of  dilatory  tactics  by  any 
person  at  any  hearing  before  a  presiding 
officer  shall  constitute  grotmds  for  im¬ 
mediate  exclusion  of  such  person  from 
the  hearing  by  the  presiding  officer. 

§  81.37  Form  of  documents  to  be  filed. 

Documents  to  be  filed  under  the  rules 
in  this  part  shall  be  dated,  the  original 
signed  in  ink,  shall  show  the  docket  de¬ 
scription  and  title  of  the  proceeding,  and 
shall  show  the  title,  if  any,  and  address 
of  the  signatory.  Copies  need  not  be 
signed  but  the  name  of  the  person  sign¬ 
ing  the  original  shall  be  reproduced.  Doc- 
tunents  shall  be  legible  and  shall  not  be 
more  than  inches  wide  and  12  inches 
long.  All  documents  filed  should  be  ac¬ 
companied  by  two  copies. 

§  81.38  Signature  of  documents. 

The  signature  of  a  party,  authorized 
officer,  employee  or  attorney  constitutes 
a  certificate  that  he  has  read  the  docu¬ 
ment,  Uiat  to  the  best  of  his  knowledge. 
Information,  and  belief  there  is  good 
groimd  to  support  it,  and  that  it  is  not 
interposed  for  delay.  If  a  document  is  not 
signed  or  is  signed  with  intent  to  defeat 
the  piupose  of  this  part,  it  may  be 
stricken  as  sham  and  false  and  the  pro¬ 
ceeding  may  proceed  as  though  the  doc¬ 
ument  had  not  been  filed.  Similar  action 
may  be  taken  if  scandalous  or  indecent 
matter  is  inserted. 

§  81.39  Filing  and  service. 

All  notices  by  a  Department  official, 
and  all  written  motions,  requests,  peti¬ 
tions,  memoranda,  pleadings,  exceptions, 
briefs,  decisions,  and  correspondence  to 
a  Department  official  from  a  party,  or 
vice  versa,  relating  to  a  proceeding  after 
its  commencement  shall  be  filed  and 
served  on  all  parties.  Parties  shall  supply 
the  original  and  two  copies  of  documents 
submitted  for  filing.  Filings  shall  be  made 
with  the  Civil  Rights  hearing  clerk  at  the 
address  stated  in  the  notice  of  hearing  or 


notice  of  opportimity  for  hearing,  dming 
regular  business  hours.  Regular  business 
hours  are  every  Mcmday  through  Friday 
(legal  holidays  in  the  District  of  Colum¬ 
bia  excepted)  from  9  a.m.  to  5:30  p.m., 
eastern  standard  or  daylight  saving  time, 
whichever  is  effective  in  the  District  of 
Columbia  at  the  time.  Originals  only  of 
exhibits  and ''  transcripts  of  testimony 
need  be  filed. 

§  81.40  Service  how  made. 

Service  shall  be  made  by  personal  de¬ 
livery  of  one  copy  to  each  person  to  be 
served  or  by  mailing  by  first-class  mail, 
properly  addressed  with  postage  prepaid. 
When  a  party  or  amicus  has  appeared  by 
attorney  or  other  repersentative,  service 
upon  such  attorney  or  representative  will 
be  deemed  service  upon  the  party  or  ami¬ 
cus.  Documents  served  by  mail  preferably 
should  be  mailed  in  sufficient  time  to 
reach  the  addressee  by  the  date  on  which 
the  original  is  due  to  be  filed,  and  should 
be  air  mailed  if  the  addressee  is  more 
than  300  miles  distant. 

§  81.41  Date  of  service. 

The  date  of  service  shall  be  the  day 
when  the  matter  is  deposited  in  the  U.S. 
mail  or  is  delivered  in  person,  except 
that  the  date  of  service  of  the  initial 
notice  of  hearing  or  opportunity  for 
hearing  shall  be  the  date  of  its  delivery, 
or  of  its  attwnpted  delivery  if  refused. 
§  81.42  Certificate  of  service. 

The  original  of  every  document  filed 
and  required  to  be  served  upon  parties  to 
a  proceeding  shall  be  endorsed  with  a 
certificate  of  service  signed  by  the  party 
making  service  or  by  his  attorney  or 
representative,  stating  that  such  service 
has  been  made,  the  date  of  service,  and 
the  manner  of  service,  whether  by  mail 
or  personal  delivery. 

§  81.43  Computation  of  time. 

In  computing  any  period  of  time  under 
the  rules  in  this  part  or  in  an  order  is¬ 
sued  hereunder,  the  time  begins  with 
the  day  following  the  act,  event,  or  de¬ 
fault,  and  includes  the  last  day  of  the 
period,  unless  it  is  a  Saturday,  Sunday, 
or  legal  holiday  observed  in  the  District 
of  Coliunbia,  in  which  event  it  includes 
the  next  following  business  day.  When 
the  period  of  time  prescribed  or  allowed 
is  less  than  7  days,  intermediate 
Saturdays,  Simdays,  and  legal  holidays 
shall  be  excluded  from  the  computation. 

§  81.44  Extension  of  time  or  postpone¬ 
ment. 

Requests  for  extension  of  time  should 
be  served  on  all  parties  and  should  set 
forth  the  reasons  for  the  application. 
Applications  may  be  granted  upon  a 
showing  of  good  cause  by  the  applicant. 
From  the  designation  of  a  presiding  of¬ 
ficer  until  the  issuance  of  his  decision 
such  requests  should  be.  addressed  to 
him.  Answers  to  such  requests  are  per¬ 
mitted,  if  made  promptly. 

§  81.45  Reduction  of  time  to  file  docu¬ 
ments. 

For  good  cause,  the  Reviewing  Author¬ 
ity  or  the  presiding  officer,  with  respect 
to  matters  pending  before  them,  may 
reduce  any  time  limit  prescribed  by 


the  rules  in  this  part,  except  as  provided 
by  law  or  elsewhere  in  this  part. 

§  81.46  Notice  of  hearing  or  opportunity 
for  hearing. 

Proceedings  are  commenced  by  mail¬ 
ing  a  notice  of  hearing  or  opportunity 
for  hearing  to  an  affected  applicant  or 
recipient,  pursuant  to  5  81.40  of  this 
part. 

§  81.47  Answer  to  notice. 

The  respondent,  applicant  or  re¬ 
cipient  may  file  an  answer  to  the  notice 
within  20  days  after  service  thereof.  An¬ 
swers  shall  admit  or  deny  specifically 
and  in  detail  each  allegation  of  the  no¬ 
tice,  unless  the  respondent  party  is 
without  knowledge,  in  which  case  his 
answer  should  so  state,  and  the  state¬ 
ment  will  be  deemed  a  denial.  Allega¬ 
tions  of  fact  in  the  notice  not  denied  or 
controverted  by  answer  shall  be 
deemed  admitted.  Matters  alleged  as  af¬ 
firmative  defenses  shall  be  separately 
stated  and  numbered.  Failure  of  the  re¬ 
spondent  to  file  an  answer  within  the  20- 
day  period  following  service  of  the 
notice  may  be  deemed  an  admission  of 
all  matters  of  fact  recited  in  the  notice. 

§  81.48  Amendment  of  notice  or  answer. 

The  General  Counsel  may  amend 
the  notice  of  hearing  or  opportvmity  for 
hearing  once  sus  a  matter  of  coiu'se  be¬ 
fore  an  answer  thereto  is  served,  and 
each  respondent  may  amend  his  answer 
once  as  a  matter  of  course  not  later  than 
10  days  b^ore  the  date  fixed  for  hearing 
but  in  no  event  later  than  20  days  from 
the  date  of  service  of  his  original  answer. 
Otherwise  a  notice  or  answer  may  be 
amended  only  by  leave  of  the  presiding 
officer.  A  respondent  shall  file  his  answer 
to  an  amended  notice  within  the  time 
remaining  for  filing  the  answer  to  the 
original  notice  or  within  10  days  after 
service  of  the  amended  notice,  whichever 
period  may  be  the  longer,  unless  the  pre¬ 
siding  officer  otherwise  orders. 

§  81.49  Request  for  hearing. 

Within  20  days  after  service  of  a  notice 
of  opportunity  for  hearing  which  does 
not  fix  a  date  for  hearing  the  respondent, 
either  in  his  answer  or  in  a  separate 
document,  may  request  a  hearing.  Failure 
of  the  respondent  to  request  a  hearing 
shall  be  deemed  a  waiver  of  the  right  to 
a  hearing  and  to  constitute  his  consent 
to  the  making  of  a  decision  on  the  basis 
of  such  information  as  is  available. 

§  81.50  Consolidation. 

The  presiding  officer  may  provide  for 
proceedings  in  the  Department  to  be 
Joined  or  consolidated  for  hearing  with 
proceedings  in  other  Federal  depart¬ 
ments  or  agencies,  by  agreement  with 
such  other  departments  or  agencies  and 
pursuant  to  §  81.14(h) .  All  parties  to  any 
proceeding  consolidated  subsequently  to 
service  of  the  notice  of  hearing  or  op¬ 
portunity  for  hearing  shall  be  promptly 
served  with  notice  of  such  consolidation. 

§  81.51  Motions. 

Motions  and  petitions  shall  state  the 
relief  sought,  the  authority  relied  upon, 
and  the  facts  alleged.  If  made  before  or 
after  the  hearing,  these  matters  shall  be 
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in  writing.  If  made  at  the  hearing,  they 
may  be  stated  orally;  but  the  presiding 
officer  may  require  that  they  be  reduced 
to  writing  and  filed  and  served  on  all 
parties  in  the  same  manner  as  a  formal 
motion.  Motions,  answers,  and  replies 
shall  be  addressed  to  the  presiding  of¬ 
ficer,  if  the  case  is  pending  before  him. 
A  repetitious  motion  will  not  be  enter¬ 
tained. 

§  81.52  Responses  to  motions  and  peti* 
tions. 

Within  8  days  after  a  written  motion 
or  petition  is  served,  or  such  other  period 
as  the  Reviewing  Authority  or  the  pre¬ 
siding  ofiBcer  may  fix,  any  party  may  file 
a  response  thereto.  An  immediate  oral 
response  may  be  made  to  an  oral  mo¬ 
tion. 

§  81.53  Disposition  of  motions  and  peti¬ 
tions. 

The  Reviewing  Authority  or  the  pre¬ 
siding  officer  may  not  sustain  or  grant  a 
written  motion  or  petition  prior  to  ex¬ 
piration  of  the  time  for  filing  responses 
thereto,  but  may  overrule  or  deny  such 
motion  or  petition  without  awaiting  re¬ 
sponse:  Provided  however.  That  pre- 
hearing  conferences,  hearings  and  deci¬ 
sions  need  not  be  delayed  pending  dis¬ 
position  of  motions  or  petitions.  Oral 
motions  and  petitions  may  be  ruled  on 
immediately.  Motions  and  petitions  sub¬ 
mitted  to  the  Reviewing  Authority  or  the 
presiding  officer,  respectively,  and  not 
disposed  of  in  separate  rulings  or  in  their 
respective  decisions  will  be  deemed 
denied.  Oral  arguments  shall  not  be  held 
on  written  motions  or  petitions  unless 
the  presiding  officer  in  his  discretion  ex¬ 
pressly  so  orders. 

§  81.54  Who  presides. 

An  administrative  law  judge  shall  pre¬ 
side  over  the  taking  of  evidence  in  any 
hearing  to  which  these  rules  of  procedure 
apply. 

§  81.55  Designation  of  administrative 
law  judge  as  presiding  oflieer. 

The  designation  of  the  administrative 
law  judge  as  presiding  officer  shall  be  in 
writing.  A  copy  of  such  order  shall  be 
served  on  all  parties.  After  service  of  an 
order  designating  an  administrative  law 
judge  to  preside,  and  until  such  judge 
makes  his  decision,  motions  and  petitions 
shall  be  submitted  to  him. 

§  81.56  .4uthority  of  presiding  offieor. 

The  presiding  officer  shall  have  the 
duty  to  conduct  a  fair  hearing,  to  take 
all  necessary  action  to  avoid  delay,  and 
to  maintain  order.  He  shall  have  all 
powers  necessary  to  these  ends,  including 
(but  not  limited  to)  the  power  to: 

(a)  Arrange  and  issue  notice  of  the 
date,  time,  and  place  of  hearings,  or, 
upon  due  notice  to  the  parties,  to  change 
the  date,  time,  and  place  of  hearings 
previously  set. 

(b)  Hold  conferences  to  settle,  sim¬ 
plify,  or  fix  the  Issues  in  a  proceeding,  or 
to  consider  other  matters  that  may  aid 
in  the  expeditious  disposition  of  the 
proceeding. 


(c)  Require  parties  and  amici  curiae 
to  state  their  position  with  respect  to  the 
various  issues  in  the  proceeding. 

(d)  Administer  oaths  and  affirmations. 

(e)  Rule  on  motions,  and  other  proce¬ 
dural  items  on  matters  pending  before 
him. 

(f)  Regulate  the  course  of  the  hearing 
and  conduct  of  counsel  therein. 

(g)  Examine  witnesses  and  direct  wit¬ 
nesses  to  testify. 

(h)  Receive,  rule  on,  exclude  or  limit 
evidence. 

(1)  Fix  the  time  for  filing  motions,  pe¬ 
titions,  briefs,  or  other  items  in  matters 
pending  before  him. 

(j)  Issue  Initial  or  recommended  deci¬ 
sions. 

(k)  Take  any  action  authorized  by  the 
rules  in  this  Part  or  in  conformance  with 
the  provisions  of  5  U.S.C.  551-559  (the 
Administrative  Procedure  Act) . 

§  81.57  Statement  of  position  and  trial 
briefs. 

The  presiding  officer  may  require  par¬ 
ties  and  amici  curiae  to  file  written  state¬ 
ments  of  position  prior  to  the  beginning 
of  a  hearing.  The  presiding  officer  may 
also  require  the  parties  to  submit  trial 
briefs. 

§  81.58  Evidentiary  purpose. 

(a)  The  hearing  is  directed  to  receiv¬ 
ing  factual  evidence  and  expert  opinion 
testimony  related  to  the  issues  in  the  pro¬ 
ceeding.  Argument  will  not  be  received 
in  evidence:  rather  it  should  be  presented 
in  statements,  memoranda,  or  briefs,  as 
determined  by  the  presiding  officer.  Brief 
opening  statements,  which  shall  be  lim¬ 
ited  to  statement  of  the  party’s  position 
and  what  he  intends  to  prove,  may  be 
made  at  hearings. 

(b)  Hearings  for  the  reception  of  evi¬ 
dence  will  be  held  only  in  cases  where 
issues  of  fact  must  be  resolved  in  order 
to  determine  whether  the  respondent  has 
failed  to  comply  with  one  or  more  appli¬ 
cable  requirements  of  the  statutes  to 
which  this  part  applies  or  their  imple¬ 
menting  regulations  or  this  part.  In  any 
case  where  it  appears  from  the  respond¬ 
ent’s  answer  to  the  notice  of  hearing  or 
opportunity  for  hearing,  from  his  failure 
timely  to  answer,  or  from  his  admissions 
or  stipulations  in  the  record,  that  there 
are  no  matters  of  material  fact  in  dis¬ 
pute,  the  Reviewing  Authority  or  presid¬ 
ing  officer  may  enter  an  order  so  find¬ 
ing,  vacating  the  hearing  date  if  one  has 
been  set,  and  fixing  the  time  for  filing 
briefs  under  §  81.74.  Thereafter  the  pro¬ 
ceedings  shall  go  to  conclusion  in  accord¬ 
ance  with  this  part.  The  presiding  officer 
may  allow  an  appeal  from  such  order  in 
accordance  with  §  81.71. 

§  81.59  Testimony. 

Testimony  shall  be  given  orally  imder 
oath  or  affirmation  by  witnesses  at  the 
hearing;  but  the  presiding  officer,  in  his 
discretion,  may  require  or  permit  that 
the  direct  testimony  of  any  witness  be 
prepared  in  writing  and  served  on  all 
parties  in  advance  of  the  hearing.  Such 
testimony  may  be  adopted  by  the  wit¬ 
ness  at  the  hearing,  and  filed  as  part  of 


the  record  thereof.  Unless  authorized  by 
the  presiding  officer,  witnesses  will  not 
be  permitted  to  read  prepared  testimony 
into  the  record.  Except  as  provided  in 
§S  81.60  and  81.61,  witnesses  shall  be 
available  at  the  hearing  for  cross-exam¬ 
ination. 

§  81.60  Exhibits. 

Proposed  exhibits  shall  be  exchanged 
at  the  prehearing  conference,  or  other¬ 
wise  prior  to  the  hearing  if  the  presid¬ 
ing  officer  so  requires.  Proposed  exhibits 
not  so  exchanged  may  be  denied  admis¬ 
sion  as  evidence.  The  authenticity  of  all 
proposed  exhibits  exchanged  prior  to 
hearing  will  be  deemed  admitted  unless 
written  objection  thereto  is  filed  prior  to 
the  hearing  or  unless  good  cause  is  shown 
at  the  hearing  for  failure  to  file  such 
written  objection. 

§  81.61  Affidavits. 

An  affidavit  is  not  Inadmissible  as 
such.  Unless  the  presiding  officer  fixes 
other  time  periods  affidavits  shall  be 
filed  and  served  on  the  parties  not  later 
than  15  days  prior  to  the  hearing;  and 
not  less  than  7  days  prior  to  hearing  a 
party  may  file  and  serve  written  objec¬ 
tion  to  any  affidavit  on  the  groimd  that 
he  believes  it  necessary  to  test  the  truth 
of  assertions  therein  at  hearing.  In  such 
event  the  assertions  objected  to  will  not 
be  received  in  evidence  unless  the  affiant 
is  made  available  for  cross-examination, 
or  the  presiding  officer  determines  that 
cross-examination  is  not  necessary  for 
the  full  and  true  disclosure  of  facts  re¬ 
ferred  to  in  such  assertions.  Notwith¬ 
standing  any  objection,  however,  affi¬ 
davits  may  be  considered  in  the  case  of 
any  respondent  who  waives  a  hearing. 

§  81.62  Depositions. 

Upon  such  terms  as  may  be  just,  for 
the  convenience  of  the  parties  or  of  the 
Department,  the  presiding  officer  may 
authorize  or  direct  the  testimony  of  any 
witness  to  be  taken  by  deposition. 

§  81.63  Admissions  as  to  facts  and  doc¬ 
uments. 

Not  later  than  15  days  prior  to  the 
scheduled  date  of  the  hearing  except 
for  good  cause  shown,  or  prior  to  such 
earlier  date  as  the  presiding  officer  may 
order,  any  party  may  serve  upoii  an 
opposing  party  a  written  request  for  the 
admission  of  the  genuineness  and  au¬ 
thenticity  of  any  relevant  documents 
described  in  and  exhibited  with  the  re¬ 
quest,  or  for  the  admission  of  the  truth 
or  any  relevant  matters  of  fact  stated 
in  the  request.  Each  of  the  matters  of 
which  an  admission  is  requested  shall 
be  deemed  admitted,  unless  within  a 
period  designated  in  the  request  (not 
less  than  10  days  after  service  thereof, 
or  within  such  further  time  as  the  pre¬ 
siding  officer  or  the  Reviewing  Authority 
if  no  presiding  officer  has  yet  been  desig¬ 
nated  may  allow  upon  motion  and  no¬ 
tice)  the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting  party 
a  sworn  statement  either  denying  spe¬ 
cifically  the  matters  of  which  an  admis¬ 
sion  is  requested  or  setting  forth  In  de- 
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».n<i  the  reasons  why  he  cannot  truth- 
fiiiiy  either  admit  or  deny  such  matters. 
Copies  of  requests  for  admission  and 
answers  thereto  shall  be  served  on  all 
parties.  Any  admission  made  by  a  party 
to  such  request  is  only  for  the  purposes 
of  the  pending  proce^ing,  or  any  pro¬ 
ceeding  or  action  Instituted  for  the  en¬ 
forcement  of  any  order  entered  therein, 
and  shall  not  constitute  an  admission 
by  him  for  any  other  purpose  or  be  used 
against  him  in  any  other  proceeding  or 
action. 

§  81.64  Evidence. 

Irrelevant,  Immaterial,  unreliable,  and 
unduly  repetitious  evidence  will  be 
excluded. 

§  81.65  Cross-examination. 

A  witness  may  be  cross-examined  on 
any  matter  material  to  the  proceeding 
without  regard  to  the  scope  of  his  direct 
examination. 

§  81.66  Unsponsorcd  written  material. 

Letters  expressing  views  or  urging 
action  and  other  unspcmsored  written 
material  regarding  matters  in  issue  In 
a  hearing  will  be  placed  in  the  corre¬ 
spondence  section  of  the  docket  of  the 
proceeding.  These  data  are  not  deemed 
part  of  the  evidence  or  record  in  the 
hearing. 

§  81.67  Objections. 

Objections  to  evidence  shall  be  timely 
and  briefly  state  the  ground  relied  upon. 

§  81.68  Exceptions  to  rulings  of  presid¬ 
ing  officer  unnecessary. 

Exceptions  to  rulings  of  the  presiding 
officer  are  imnecessary.  It  is  sufficient 
that  a  party,  at  the  time  the  ruling  of 
the  presidi^  officer  is  sought,  makes 
known  the  action  which  he  desires  the 
presiding  officer  to  take,  or  his  objection 
to  an  action  taken,  and  his  grounds 
therefor. 

§  81.69  Official  notice. 

Where  official  notice  is  taken  or  is  to 
be  taken  of  a  material  fact  not  appear¬ 
ing  in  the  evidence  or  record,  any  party, 
on  timely  request,  shall  be  afforded  an 
opportunity  to  show  the  contrary. 

§  81.70  Public  document  items. 

Whenever  there  is  offered  (in  whole  or 
in  part)  a  public  document,  such  as  an 
official  report,  decision,  opinion,  or  pub¬ 
lished  data  Issued  by  any  of  the  execu¬ 
tive  departments  (or  their  subdivisions) , 
legislative  agencies  or  committees,  or  ad¬ 
ministrative  agencies  of  the  Federal  Gov¬ 
ernment  (including  Government-owned 
corporations) ,  or  a  similar  dociunent  is¬ 
sued  by  a  State  or  its  agencies,  and  such 
dociunent  (or  part  thereof)  has  been 
shown  by  the  offeror  to  be  reasonably 
available  to  the  public,  such  document 
need  not  be  produced  or  marked  for  iden¬ 
tification,  but  may  be  offered  for  official 
notice,  as  a  public  document  item  by 
specifying  the  document  or  relevant  part 
thereof. 


§  81.71  Offer  of  proof. 

An  offer  of  proof  made  In  connec¬ 
tion  with  an  objection  taken  to  any  rul¬ 
ing  of  the  presiding  officer  rejecting  or 
excluding  proffered  oral  testimony  shall 
consist  of  a  statement  of  the  substance 
of  the  evidence  which  counsel  contends 
would  be  adduced  by  such  testimony; 
and,  if  the  excluded  evidence  consists  of 
evidence  in  documentary  or  written  form 
or  of  reference  to  documents  or  records, 
a  copy  of  such  evidence  shall  be  marked 
for  identification  and  shall  accompany 
the  record  as  the  offer  of  proof. 

§  81.72  Appeals  from  ruling  of  presid¬ 
ing  officer. 

Rulings  of  the  presiding  officer  may 
not  be  appealed  to  toe  Reviewing  Author¬ 
ity  prior  to  his  consideration  of  the  en¬ 
tire  proceeding  except  with  toe  consent 
of  the  presiding  officer  and  where  he  cer¬ 
tifies  on  the  record  or  in  writing  that  toe 
allowance  of  an  interlocutory  appeal  is 
clearly  necessary  to  prevent  exceptional 
delay,  exF>ense,  or  prejudice  to  any  party, 
or  substantial  detriment  to  the  public 
interest.  If  an  appeal  is  allowed,  any 
party  may  file  a  brief  with  toe  Review¬ 
ing  Authority  within  such  period  as  the 
presiding  officer  directs.  No  oral  argu¬ 
ment  will  be  heard  unless  toe  Reviewing 
Authority  directs  otherwise.  At  any  time 
prior  to  submission  of  the  proceedings 
to  it  for  decision,  the  Reviewing  Author¬ 
ity  may  direct  toe  presiding  officer  to  cer¬ 
tify  any  question  or  toe  entire  record  to 
it  for  decision.  Where  toe  entire  record 
is  so  certified,  toe  presiding  officer  shall 
recommend  a  decision. 

§  81.73  Official  transcript. 

The  Department  will  designate  the  offi¬ 
cial  reporter  for  all  hearings.  The  official 
transcripts  of  testimony  taken,  together 
with  any  exhibits,  briefs,  or  memoranda 
of  law  filed  therewith  shall  be  filed  with 
the  Department.  Transcripts  of  testi¬ 
mony  in  hearings  may  be  obtained  from 
the  official  reporter  by  toe  parties  and 
the  public  at  rates  not  to  exceed  the 
maximum  rates  fixed  by  the  contract 
between  the  Department  and  toe  re¬ 
porter.  Upon  notice  to  all  parties,  toe 
presiding  officer  may  authorize  correc¬ 
tions  to  the  transcript  which  involve 
matters  of  substance. 

§  81.74  Record  for  decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers  and  requests  filed  in  toe 
proceedings,  except  toe  correspondence 
section  of  the  docket,  including  rulings 
and  any  recommended  or  initial  decision 
shall  constitute  toe  exclusive  record  for 
decision. 

§  81.75  Posthcariiig  briefs;  proposed 
findings  and  conclusions. 

(a)  The  presiding  officer  shall  fix  toe 
time  for  filing  posthearing  briefs,  which 
may  contain  proposed  findings  of  fact 
and  conclusions  of  law,  and,  if  permitted, 
reply  briefs. 

(b)  Briefs  should  Include  a  summary 
of  toe  evidence  relied  upon  together  with 


references  to  exhibit  numbers  and 
pages  of  toe  transcript,  with  citations  of 
toe  authorities  relied  upon. 

§  81.76  Service  on  amici  curiae. 

All  briefs,  exceptions,  memoranda,  re¬ 
quests,  and  decisions  referred  to  in  this 
part  shall  be  served  upon  amici  curiae 
at  toe  same  time  and  in  toe  same  manner 
required  for  service  on  parties.  Any  writ¬ 
ten  statements  of  position  and  trial  briefs 
required  of  parties  under  §  81.57  shall  be 
served  on  amici. 

§  81.77  Conduct. 

Parties  and  their  representatives  are 
expected  to  conduct  themselves  with 
honor  and  dignity  and  observe  judicial 
standards  of  practice  and  etolcs  in  all 
proceedings.  They  should  not  Indulge  in 
unseemly  conduct.  A  representative  of 
any  party  whether  or  not  a  lawyer  shall 
observe  toe  traditional  responsibilities 
of  lawyers  as  officers  of  the  court  and 
use  his  best  efforts  to  restrain  his  client 
from  improprieties  in  connection  with  a 
proceeding. 

§  81.78  Improper  conduct. 

With  respect  to  any  proceeding  It  is 
improper  for  any  interested  person  to 
attempt  to  sway  toe  judgment  of  toe 
Reviewing  Authority  by  undertaking  to 
bring  pressure  or  influence  to  bear  upon 
any  officer  having  a  responsibility  for 
a  decision  in  toe  proceeding,  or  his  deci¬ 
sional  staff.  It  is  improper  that  such 
Interested  persons  or  any  members  of 
toe  Department’s  staff  or  toe  presiding 
officer  give  statements  to  communica¬ 
tions  media,  by  paid  advertisement  or 
otherwise,  designed  to  Influence  toe 
judgment  of  any  officer  having  a  respon¬ 
sibility  for  a  decision  in  toe  proceeding, 
or  his  decisional  staff.  It  is  Improper  for 
any  person  to  solicit  communications  to 
any  such  officer,  or  his  decisional  staff, 
other  than  proper  commimications  by 
parties  or  amici  curiae. 

§  81.79  Ex  parte  communications. 

Only  persons  employed  by  or  assigned 
to  work  with  toe  Reviewing  Authority 
who  perform  no  investigative  or  prose¬ 
cuting  function  in  connection  with  a 
proceeding  shall  communicate  ex  parte 
with  toe  Reviewing  Authority,  or  toe 
presiding  officer,  or  any  employee  or 
person  involved  in  toe  decisional  process 
in  such  proceedings  with  respect  to  toe 
merits  of  that  or  a  factually  related 
proceeding.  The  Reviewing  Authority, 
toe  presiding  officer,  or  any  employee 
or  person  involved  in  toe  decisional 
process  of  a  proceeding  shall  communi¬ 
cate  ex  parte  with  respect  to  toe  merits 
of  that  or  a  factually  related  proceeding 
only  with  persons  employed  by  or  as¬ 
signed  to  work  with  them  and  who  per¬ 
form  no  investigative  or  prosecuting 
function  in  connection  with  the  proceed¬ 
ing. 

§  81.80  Expeditious  treatment. 

Requests  for  expeditious  treatment  of 
matters  pending  before  toe  presiding  of¬ 
ficer  or  toe  Reviewing  Authority  are 
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(leemed  communications  on  the  merits, 
and  are  improper  except  when  forwarded 
from  parties  to  a  proceeding  and  served 
upon  all  other  parties  thereto.  Such  com¬ 
munications  should  be  in  the  form  of  a 
motion. 

§  81.81  Matter^i  nut  prohibited. 

A  request  for  information  which 
merely  inquires  about  the  status  of  a 
proceeding  without  discussing  issues  or 
expressing  points  of  view  is  not  deemed 
an  ex  parte  communication.  Such  re¬ 
quests  should  be  directed  to  the  Civil 
Rights  hearing  clerk.  Ccmimunications 
with  respect  to  minor  procedural  matters 
or  inquiries  or  emergency  requests  for 


extensions  of  time  are  not  deemed  ex 
parte  communications  prohibited  by 
§  81.79.  Where  feasible,  however,  such 
communications  should  be  by  letter  with 
copies  to  all  parties.  Ex  parte  commu¬ 
nications  between  a  respondent  and  the 
presiding  officer,  the  Reviewing  Author¬ 
ity  or  the  Secretary  with  respect  to 
securing  such  respondent’s  voluntary 
compliance  with  any  requirement  of  the 
statutes  to  which  this  Part  applies  or 
their  implementing  regulations. 

§  81.82  Filing  of  ex  parte  communira- 
lion»i. 

A  prohibited  communication  in  writ¬ 
ing  received  by  the  Secretary,  the  Re¬ 


viewing  Authority,  or  by  the  presiding 
officer,  shall  be  made  public  by  placing 
it  in  the  correspondence  file  of  the 
docket  in  the  case  and  will  not  be  con¬ 
sidered  as  part  of  the  record  for  decision. 
If  the  prohibited  communication  is  re¬ 
ceived  orally,  a  memorandum  setting 
forth  its  substance  shall  be  made  and 
hied  in  the  correspondence  section  of  the 
docket  in  the  case.  A  person  referred  to 
in  such  memorandum  may  hie  a  com¬ 
ment  for  inclusion  in  the  docket  if  he 
considers  the  memorandum  to  be 
incorrect. 
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